
Inhaltsverzeichnis
Seite

V o rw o rt .............................................................................................................................................................  V II

A b k ü rz u n g e n  u n d  Z i t i e r w e i s e ................................................................................................................. X II

L i te r a tu rv e rz e ic h n is .....................................................................................................................................  X III

I . E in le itu n g  u n d  P ro b le m ste llu n g  ..............................................................................................  1
A . S c h w e rp u n k te  d e r  U n te r s u c h u n g ...................................................................................... 1
B . W ie d e re in se tz u n g  u n d  P ro z e ß v e rs tä n d n is ...................................................................... 3

II. D ie  geg en w ärtig e  R ech ts lag e  u n d  ih re  V o ra u s s e tz u n g e n ...............................................  7
A . Z iv ilp ro z e ß re c h t .........................................................................................................................  7

1. W esen tlich e  B estim m u n g en  im  Ü b e r b l ic k ................................................................ 7
2. W erd eg an g  d e r  B estim m u n g en  ..................................................................................... 8

B . S on stig es  Z iv ilv e r fa h re n s re c h t .............................................................................................  14
C. V e rfa h re n  v o r d em  V e r fa s s u n g s g e r ic h ts h o f .................................................................  15
D . D ie  R eg e lu n g e n  a u ß e rh a lb  des A n w e n d u n g sb e re ic h s  d e r  Z iv ilp ro zeß g ese tze  17

III. D ie  V ersä u m u n g  als V o rau sse tzu n g  d e r  W ied e re in se tzu n g  in d e n  v o rig en  S ta n d  22
A . G r u n d la g e n ...................................................................................................................................  22

1. D ie  S äu m n is  im  S tra fp ro zeß  ..................................................................................  23
2. D ie  S äu m n is  im  V e rw a ltu n g sv e rfah ren  .............................................................  24
3. D ie  S äu m n is  im  A b g a b e n v e rfah re n  ....................................................................  25
4. D ie  S äu m n is  im  Z iv ilp ro zeß rech t .........................................................................  25

B. D ie  V e rsä u m u n g  e in e r  T ag sa tzu n g  .................................................................................  34
1. A llg e m e in e s ............................................................................................................................  34
2. E in z e lf ra g e n ............................................................................................................................  35

a) D ie  V ersä u m u n g  d e r  B ew e isau fn ah m e  v o r d e m  e rk e n n e n d e n  G e ric h t 35
b ) D ie  V ersä u m u n g  e in e r  B ew e isau fn ah m e  v o r d em  e rsu ch ten  R ic h te r  . 39
c) D ie  V e rsä u m u n g  d e r  m ü n d lich en  B e ru fu n g sv e rh a n d lu n g  ........................ 40

C. D ie  V e rsä u m u n g  e in e r  b e fris te te n  P r o z e ß h a n d lu n g ................................................. 41
1. B e g r if f ........................................................................................................................................  41
2. D ie  E in te ilu n g  d e r p ro zessu a len  F ris te n  ..................................................................  43
3. A b g ren zu n g : D ie  m a te rie llrech tlich e  F r i s t ................................................................ 44
4. D ie  p ro zessu a le  F r i s t .......................................................................................................... 46
5. E in z e lf ra g e n ............................................................................................................................  48

a )  D ie  T rag w e ite  des § 89 G O G ..................................................................................  48
b ) D ie  p ro zessu a len  P räk lu s iv fris ten  .........................................................................  50
c) F r is te n  d es  R e c h tsm itte lre c h ts  iwS ....................................................................... 51
d ) B e s itz s tö ru n g ss tre it ig k e ite n ....................................................................................... 53
e )  B e s ta n d v e rfa h ren  .......................................................................................................... 53
f) D ie  F ris t zum  W id e rru f  e in e s  b ed in g te n  V erg le ich s ...................................  54
g) F r is te n  fü r  „q u asi-d ev o lu tiv e“ R e c h tsb e h e lfe  .................................................. 57
h ) F r is te n  des A u ß e r s t r e i tv e r f a h r e n s .........................................................................  61
i) D ie  B ese itig u n g  d e r  S äu m n is  im  V e rfa h re n  n ach  d em  IE S G  ................. 62
j )  D ie  B esch w erd e  a n  d e n  V fG H  .............................................................................. 63
k ) E r g e b n i s ............................................................................................................................  63



X  Inhaltsverzeichnis

IV . D ie  W ie d e re in s e tz u n g s g rü n d e ...................................................................................................  64
A . A llg em ein es  ...............................................................................................................................  64
B. D as  u n v o rh e rg e se h e n e  o d e r  u n a b w e n d b a re  E r e ig n is ...............................................  66

1. D ie  von  d e r  L eh re  en tw ick e lten  T h e o rie n  ............................................................ 68
2. D as  V ersch u ld en  a n  d e r V e rsä u m u n g  ..................................................................... 73

a) A l lg e m e in e s .....................................................................................................................  73
b ) D ie  g e lte n d e  R ech ts lag e  ...........................................................................................  77
c) D ie  Z u re c h n u n g  d e s  V e r s c h u ld e n s ......................................................................  78

aa ) E ig en es  V e rsc h u ld e n  d es  g ese tz lich en  V e r t r e te r s ..................................  78
b b ) E ig en es  V e rsc h u ld e n  des P ro z e ß b e v o llm ä c h tig te n ................................  79
cc) D as  V e rsc h u ld e n  D r i t t e r .................................................................................... 80

3. D ie  W ied e re in se tzu n g sg rü n d e  u n d  ih re  A u sleg u n g  in  L eh re  und
R e c h ts p re c h u n g .....................................................................................................................  81
a) V e rsäu m n isse  im  B ere ich  d e r  P a r t e i ....................................................................  81

a a )  D ie  Z u s te l lu n g .........................................................................................................  81
b b ) D e r  R e c h ts ir r tu m  d e r  P a r te i als W ie d e re in se tz u n g sg ru n d  ................  85
cc) D ie  E rk ra n k u n g  d e r  P a r t e i ...............................................................................  88
d d ) V e rz ö g e ru n g en  bei d e r  A n re ise  zu  G e r i c h t ..............................................  89
е е )  D as  „e rsch lich en e“ V e rs ä u m u n g s u r te i l ........................................................ 91
ff) F e h le r  e in e s  D ie n s tn e h m e rs  d e r  P a r t e i .......................................................  93
gg) W e ite re  E in z e l f ä l le ................................................................................................ 95

b ) H in d e rn isse  im  B ere ich  d es  P a r te ie n v e r t r e te r s ...............................................  96
c) V ersä u m u n g e n  d e r  P a r te i d u rc h  F e h le r  des G e ric h ts  ...................................  105

aa) U n e r le d ig te r  A n tra g  a u f  F ris te rs tre c k u n g  bzw  a u f  E rs tre c k u n g
e in e r  T a g s a tz u n g ...................................................................................................  106

C. E rg eb n is  ....................................................................................................................................... 107

V . D ie  W ie d e re in se tz u n g s fr is t ............................................................................................................  109
A . A llg em ein es  ................................................................................................................................ 109
B. D e r  B eg in n  des F ris ten lau fe s  ............................................................................................. 109

1. D e r  W egfall des H in d e rn isse s  .....................................................................................  110
C. D ie  U n te rb re c h u n g  des F ris ten lau fe s  ............................................................................  113

1. G e rich tsfe rien  ........................................................................................................................  113
2. V e r f a h r e n s h i l f e .....................................................................................................................  113

D . D ie  R ech tze itig k e it des W ie d e re in s e tz u n g s a n tra g e s ................................................  115
1. D ie  V e rb esse ru n g  e ines m an g e lh a fte n  W ied e re in se tzu n g san trag es  ..........  115

E . D ie  V e rsä u m u n g  d e r  W ie d e re in s e tz u n g s f r is t ..............................................................  117

V I. D e r  W ie d e re in se tz u n g sa n tra g  ...................................................................................................  119
A . A llg em ein es  ................................................................................................................................ 119
B . D ie  F o rm  des W ie d e re in se tz u n g sa n tra g e s  ................................................................... 119
C. D e r  In h a lt d e s  W ie d e re in se tz u n g sa n tra g e s ................................................................... 121

1. G ru n d s ä tz l ic h e s .....................................................................................................................  121
2. D ie  A n g a b e  des W ied e re in se tzu n g sg ru n d es  u n d  d ie  B e h a u p tu n g  d e r

R ech tze itig k e it d e s  A n t r a g e s .......................................................................................... 122
3. D ie  B e s c h e in ig u n g ..............................................................................................................  126

a) A l lg e m e in e s .....................................................................................................................  126
b ) D as  E rfo rd e rn is  d e r  P a ra th e it  d e r  B esch e in ig u n g sm itte l im  

W ie d e re in se tz u n g sv e rfa h re n .....................................................................................  129
4. D as  N ach h o len  d e r v e rsä u m te n  P ro z e ß h a n d lu n g .................................................  131

a) D as  N a ch h o len  b e i V e rsä u m u n g  e in e r  b e fr is te te n  P ro z e ß h a n d lu n g  . . .  132
b) D a s  N a ch h o len  im  F a lle  d e r  V ersä u m u n g  e in e r  T a g s a tz u n g ...................  134

aa) D ie  V e rsäu m u n g  d e r  e rs te n  T a g s a tz u n g .....................................................  134
b b ) D ie  V e rsä u m u n g  d e r  (e rs te n )  T a g sa tz u n g  z u r m ü n d lich en

S tre itv e rh a n d lu n g  im  b ez irk sg e rich tlich en  V e rfa h re n  ........................ 137
cc) D ie  V ersä u m u n g  e in e r  a n d e re n  T ag sa tzu n g  ............................................  138
d d ) D as  R u h e n  des V e r f a h r e n s ................................................................................ 139

c) E r g e b n i s ............................................................................................................................  139



Inhaltsverzeichnis X I

D . D ie  G eric h tsz u s tä n d ig k e it ...................................................................................................  140
1. D ie  Z u s tä n d ig k e it im  V e rfa h ren  e rs te r  In s tan z  .................................................... 140
2. D ie  Z u s tä n d ig k e it im  R e c h tsm itte lv e rfa h re n  ........................................................  143

V II. D ie  W irk u n g  d e s  rech tze itig  e in g e b ra c h ten  W ie d e re in s e tz u n g s a n tra g e s .............. 146
A . A llg em ein es  .................................................................................................................................  146
B. D ie  U n te rb re c h u n g  des H a u p tv e r f a h r e n s ....................................................................... 149
C. D ie  H e m m u n g  d es  E x e k u tio n s v e r fa h re n s ....................................................................... 150
D . E rg eb n is  ........................................................................................................................................  154

V III. D as  V e rfa h re n  ü b e r  d e n  W ie d e re in s e tz u n g s a n tra g ........................................................... 155
A . V e r fa h re n s g ru n d s ä tz e ..............................................................................................................  155
B. D ie  m ü n d lich e  V e r h a n d lu n g ................................................................................................  157

1. D ie  A u fn a h m e  d e r  B esch e in ig u n g sm itte l ..................................................................  161
2. D ie  S äu m ig k e it des A n tra g s te lle rs  u n d  dessen  F o l g e n ......................................... 161
3. D ie  S äu m ig k eit b e id e r  P a r t e i e n ..................................................................................... 162
4. D e r  E in flu ß  d e r P ro z e ß u n te rb re ch u n g  a u f d a s  W ied e re in se tzu n g v e rfah ren  163

C. D ie  E n tsc h e id u n g  ü b e r  d e n  W ie d e re in s e tz u n g s a n tra g ............................................. 165
1. G e r ic h ts b e s e tz u n g ................................................................................................................. 165
2. Z u rü ck w e isu n g  .....................................................................................................................  166
3. S a c h e n ts c h e id u n g ................................................................................................................. 169

IX . D ie  F o lg en  e in e r  B ew illigung  d e r  W ie d e re in se tz u n g  ......................................................  171
A . A llg em e in es  .................................................................................................................................  171
B. D ie  D u rc h b re c h u n g  d e r  R e c h t s k r a f t .................................................................................... 171

1. D ie  A u fh e b u n g  d e r „info lge S äu m n is  g e fä llten  E n tsc h e id u n g “ ...................... 172
2. D ie  F o lgen  d e r  B ew illigung  b e i rech tsk rä ftig en  G e s ta l tu n g s u r te i le n   174

C. D ie  B erü ck sich tig u n g  d e r  n a c h g e h o lte n  P ro z e ß h a n d lu n g ......................................  175
D . W e ite re  W irk u n g en  d e r  bew illig ten  W ied e re in se tzu n g  ........................................... 175

1. P ro zessu a le  W ir k u n g e n .....................................................................................................  175
2. M ate rie llrech tlich e  W irk u n g e n .......................................................................................  178

E . D ie  A n laß fa llw irk u n g  im  V e rfa h re n  v o r d em  V f G H ...............................................  180

X . D ie  R e c h tsm itte l im  W ie d e re in s e tz u n g s v e rfa h re n .............................................................  182
A . D ie  R e c h tsm itte lb e sc h rä n k u n g  d es  § 153 Z P O ...........................................................  182
B. D e r  R e k u r s .................................................................................................................................... 185
C. D e r  R e v is io n s re k u r s ................................................................................................................. 187

X I. D ie  K o s te n  d es  W ie d e re in se tzu n g sv e rfah ren s  ....................................................................  191
A . D e r  G e ltu n g sb e re ic h  des § 154 Z P O ................................................................................  191
B . Im  W ie d e re in se tz u n g sv e rfa h re n  v e ru rsa c h te  K o s te n  ...............................................  194

1. D ie  K o sten  d e r  V e rh a n d lu n g  ü b e r d en  W ied e re in se tzu n g san trag  ..............  194
a )  D ie  V e rb in d u n g  d e r  V e rh a n d lu n g e n  (§ 150 A b s  2 e rs te r  Fall Z P O )  . .  195
b ) D ie  V e rh a n d lu n g  in  d e r  H a u p tsa c h e  n ach  B ew illigung  d e r  

W ie d e re in se tz u n g  (§ 150 A b s  2  zw e ite r F all Z P O )  ...................................... 196
2. V o rb e re ite n d e  S c h r i f t s ä tz e ..............................................................................................  197
3. D e r  K o s ten rek u rs  im  W ied e re in se tzu n g ss tre it ......................................................  198

C. K o s ten  des u n w irk sam  g ew o rd en en  V e rfa h re n s  ......................................................... 199
1. R e c h ts m it te lv e r f a h re n .......................................................................................................  199
2. E x e k u tio n sv e rfa h ren  .......................................................................................................... 200

D . D ie  K o sten v e rze ich n u n g  .......................................................................................................  203

X II. Z u s a m m e n fa s s u n g ............................................................................................................................  205

S a c h r e g is te r ......................................................................................................................................................  211


