
Contents

C H A PTER  1: H A RM ONY, PO L IC Y  A N D  PO W ER 1

A. T H E  TA N G LED  E N T IC E M E N T  O F “H A R M O N ISA TIO N ” 1
1. T he R eality  o f  a T ransnational C opyright W orld 1
2. A Toolbox and V ocabulary fo r the N ew  W orld 3

B. A C L O SER  LO O K  AT H A R M O N ISA TIO N  AND 
CU LTU RE 12
1. W hy? 12
2. W hy N ot? 14
3. N ationalism  and C ulture 16
4. T he “Sanctity” o f  C opyright as Part o f  N ational

Culture 20
C. T H E  PER C E IV E D  D IV ID E: O F N A TURAL R IG H TS, 

A U T H O R S’ RIG H TS A N D  PRO PERTY  RIG H TS 25
1. T he U nited K ingdom  and the U nited States 25
2. T he A uthors’ R ights States o f  the E uropean U nion 30
3. T he European U nion 32
4. A  Bridge Too Far? 34

C H A PTE R  2: M IN IM U M  STA N DA RD S A N D
IN TERN A TIO N A L C O D ES 36

A. W H E N  IS A  STA N D A RD  N O T A STA N D A RD ? 36
B. U N IFO R M  LAW S -  IT  WAS A L L  T R IE D  B E FO R E ...  38
C. T H E  IN TERN A TIO N A L TREA TIES A N D  TH E 

M IN IM U M  STA NDARDS TH EY  SET 41
1. Subject M atter: A ttem pts at U niform ity  o f  D efinition 42
2. Econom ic Rights: A ttem pts at E num eration 42
3. E xceptions and Lim itations: T he Law  G iveth and

the Law  Taketh Away 44
4. Term  46
5. Technical Protection M easures and R ights M anagem ent 46
6. A H arm onisation M irage 47



viii Harmonising copyright law and dealing with dissonance

D. TREATY  IN TERPRETA TIO N : W ITH IN  TH E 
INTERN A TIO N A L S PH E R E  47
1. V ienna Convention: C lear R ules? 47
2. An E lusive Search fo r Interpretive “U niform ity” 48
3. A uthoritative Interpretation: W IPO  Conventions 50
4. A uthoritative Interpretation: W TO  TRIPS 51

E. TREA TY IN TERPRETA TIO N : W ITH IN  TH E 
D O M EST IC  SPH E R E  54
1. Judicial D eference 55
2. L egal Culture 58
3. L anguage 59

F. NATIO NA L CO U RTS A N D  NATIONAL V IEW S 62
1. U nited  States 62
2. U nited K ingdom  64
3. France 67
4. N etherlands 69

G. W H A T D O ES TH IS A LL M EA N ? 70

C H A PTE R  3: W H Y  W E D O N ’T  PLAY W E L L  W IT H  O THERS:
US C O N STITU T IO N A L C O N STR A IN TS O N  
H A R M O N ISA TIO N  O F C O PY R IG H T  LA W  71

A. IN  T H E  B EG IN N IN G  WAS T H E  W O RD : A M ER IC A N  
C O PY R IG H T  LA W  A N D  T H E  US C O N STITU T IO N  71
1. A  L im ited  Pow er 71
2. D ow n the C onstitutional R abbit Hole: “W hen is a

Raven . . .  a  W riting  . . .  ?” 73
3. D ow n the C onstitu tional R abbit Hole: Originality,

T hem e and Variations 77
4. D ow n the C onstitu tional R abbit H ole: W hat is the

Purpose o f  “P urpose”? 80
5. D ow n the C onstitutional R abbit Hole: F reedom  and

Lim its o f  Speech 83
(i) Idea/expression: w hen is a d ichotom y really  a 

spectrum ? 84
(ii) Fair use and predictab ility  87

B. ATTEM PTS TO  AVOID T H E  C O N STITU T IO N A L 
R A B B IT  H O LE: A LTERN A TIV E SO U R C ES O F PO W ER 95
1. T he “C om m erce C lause” 95
2. T he Treaty Pow er 96

C. T H E  ESSEN TIA LS 96



Contents ix

C H A PTE R  4: IF T H E R E  IS A W ILL, T H E R E  IS A  WAY . . . :  TH E 
BROAD LEG ISLA TIV E C O M PE T E N C E  O F TH E 
E U R O PE A N  U N IO N  98

A. A  H ISTO RY  O F H A R M O N ISA TIO N  IN  TH E 
EU R O PEA N  U N IO N  98
1. F irst Phase: A n A ttem pt at Selective U niform ity  98
2. Second Phase: M ore Specific U niform ity  D irectives 100
3. T hird  Phase: T he U nfulfilled  P rom ise o f  the L isbon

A genda 101
4. A Fourth Phase Em erges: T he H ope o f a H arm onised

C opyright Law  101
5. T he Role o f the C ourt o f  Justice 102

B. IN TERN A TIO N A L LAW  A N D  T H E  E U  LE G A L  O R D ER  103
1. O f Pow er and  Policy: T he E uropean U nion and the

International Conventions 103
2. International Conventions and  Internal H arm onisation 105
3. International Conventions: In terpretative A ids 107

C. T H E  G E N ER A L A PPRO A CH  O F T H E  EU R O PEA N
U N IO N  TO  H A R M O N ISA TIO N  109
1. A n Expansive View o f A uthors’ R ights: T he M antra

o f  a  “H igh Level o f  P ro tection” 109
2. E uropean Instrum entalism  and a “H igh Level o f

P rotection” : B alance 111
D. LEG ISLA TIV E PO W ER S O F T H E  EU R O PEA N  U N IO N  112

1. T he M any D iverse Form s o f  Legislation 113
2. C onferral: D ifferences and S im ilarities 119
3. Types o f C om petence and Pre-em ption 120
4. T he C om petences U sed to H arm onise C opyright 121

(i) A m ultitude o f m ethods and pow ers 121
(ii) A rticle 114 122
(iii) A rticles 52 and 63 125
(iv) A rticle 118 127

E. T H E  LIM ITS O F EU  PO W ER: R E STR IC TIO N S ON
C O M PE T E N C E  128
1. T he “C ulture C lause” 128
2. T he Principle o f  Subsidiarity  130
3. T he Principle o f  Proportionality  131
4. T he R ule on N ational Property 132
5. T he P rotection o f  Fundam ental R ights 133

F. H O W  FR EE IS FR EE? 138



x Harmonising copyright law and dealing with dissonance

CH A PTER  5: A FR A M E W O R K  FO R  H A R M O N ISA TIO N  139

A. R E C O N C ILIN G  T H E  IR R EC O N C ILA B LE: BR ID G IN G
TH E U S/EU  D IV ID E  139
1. D eflating the “C ultu ral” O bstacles 140
2. O f Fairness and  F lexibility: The R ole o f  Language and

the C onceptual E ssence o f  “Fair U se” 141
(i) F lexibility  and free expression: the U nited S tates 142
(ii) Free expression and flexibility: the European

U nion 144
(iii) F lexibility  in the EU in general 147

3. Flexibility: T he T hree-S tep Test 148
(i) T he W TO  Panel O pinion 148
(ii) The attack on  flexible exceptions 150
(iii) The drafting  history o f  the three-step  test 152
(iv) N o exception is that “defin ite” 153
(v) F lexibility as an inherent part o f  copyright 154
(vi) Judicial interpretation: legal certainty is not

m erely the role o f  legislators 155
(vii) State practice 156

4. Avoiding F ixating on “O riginality” 159
(i) T he broadcast right: originality  and fixation 160
(ii) Perform ance rights and perform ers’ rights 162

5. T he Possible “Safe H arbours” o f  the C om m erce
Clause and Treaty Pow ers 164
(i) T he C om m erce C lause 164
(ii) Treaty pow er 168

6. N eighbouring R ights and P laceholders 170
B. A R E C O N C ILED  FR A M EW O R K  170

1. An International C ode -  S tarting W ith Som e H arm ony 171
2. N ational D ecisions H aving International Effect 173
3. Judicial C o-operation and Law  R eporting 175
4. This is N ot the E nd . . .  But it M ight be the End o f

the B eginning 175

Bibliography  177
Index  191


