
m  Contents

L is t o f  tab le s  pa g e  x iii

Table o f  cases xv

Table o f  le g is la tio n  xxv iii

1 The in te rn a l m a rk e t і

In tro d u c t io n  1

S h o rt h is to ry  o f  th e  in te rn a l m a rk e t 3

The historical context o f  the Treaty o f Rome 3

The Treaty o f  Rome 5

The historical context o f the W hite Paper 7

The W hite Paper and the Single European Act 9

Maastricht, Amsterdam, Nice and Lisbon 10

The T re a ty  fre e d o m s  in  th e ir  re g u la to ry  c o n te x t 11

Competences 1 з

Secondary law  measures 14

The role o f  the European institutions in internal market law 16

F u rth e r re a d in g  17

2 Com m on fra m e w o rk  o f  th e  T re a ty  fre e d o m s 18

C o nvergence an d  c o n t in u e d  d ive rg e n ce  o f  th e  T re a ty  fre e d o m s  18

D ire c t e ffe c t o f  th e  T re a ty  fre e d o m s  19

The  addressees o f  th e  T re a ty  fre e d o m  prov is ions  20

Host state 20

Home state 21

Non-state actors 21

Personal scope (b ene fic ia ries ) 22

Non-EU citizens w ith  equal o r comparable rights 23



v i  C o n te n ts

M a te ria l scope 29

С ross-border element 29

A p p ly in g  th e  T re a ty  fre e d o m  p rov is ions : p ro h ib it io n  o f  

d is c r im in a tio n  a n d  o f  re s tr ic t io n s  30

Direct discrimination 30

Indirect discrimination 31

Prohibition o f  restrictions 32

Jus tifica tio ns  32

Treaty-based justifications 32

Justifications on overriding grounds in the public interest 33

Proportionality 34

F u rth e r re a d in g  35

3  Free m o ve m e n t o f  goo ds  (A rtic les  2 8 -3 7  TFEU) 36

In tro d u c t io n  36

Main Treaty provisions a t a glance 40

Direct effect 40

Scope 41

Personal scope (beneficiaries) 41

Material scope 41

Addressees 43

States 43

Union institutions 44

Non-state actors 4S

Custom s u n io n  (A rtic le s  2 8 -3 2  TFEU) 47

Introduction 47

Prohibition o f customs duties on imports and exports and o f charges having 

equivalent effect (Artide 30 TFEU) 49

Common Customs Tariff 51

Important secondary law 51

Q u a n tita tiv e  re s tr ic tio n s  on  im p o rts  an d  m easures ha v in g  e q u iv a le n t 

e f fe c t  (A rtic le  3 4  TFEU) 54

Introduction 54

Prohibitions o f Article 34 TFEU: quantitative restrictions and measures 

having equivalent effect 54

Applying Article 34 TFEU: MEQRs and the prohibition o f  distinctly and 

indistinctly applicable measures 57



v i i  C o n te n ts

Justifications 65

Case groups 73

Important secondary law 79

Q u a n tita tiv e  re s tr ic t io n s  o n  expo rts  a n d  m easures h a v in g  e q u iv a le n t 

e f fe c t  (A r t ic le  35  TFEU) 82

Quantitative restrictions 83

Measures having equivalent effect 83

Justifications 86

In te rn a l ta x a tio n  (A r tic le  110 TFEU) 86

Similar goods (Article 110(1) TFEU) 88

Competing goods (Article 110(2) TFEU) 90

F u rth e r re a d in g  92

4  U n ion  c itize nsh ip  (A rtic les  1 8 -2 5  TFEU) 93

In tro d u c t io n  93

Main Treaty provisions a t a  glance 96

Direct effect o f  Artides 18.20  and 21 TFEU 100

Scope 100

Personal scope (beneficiaries) 101

Material scope 103

Addressees 109

A p p ly in g  A rtic le s  1 8 ,2 0  a n d  21 TFEU: th e  p ro h ib it io n  o f  

d is c rim in a tio n  a n d  o f  re s tr ic t io n s  110

Prohibition o f  discrimination 110

Prohibition o f  restrictions 112

J u s tifica tio n s  114

Limitations under the Citizenship Directive 115

Public policy and public security 116

Public health 119

Overriding reasons in the public interest 120

R ights o f  U n io n  c itizens : secondary  la w  an d  case la w  121

The Citizenship Directive 121

Right o f entry 122

Right o f exit 123

Right o f residence and right o f  permanent residence 123

Right to  equal treatment (Article 24 Citizenship Directive) 126

The rights o f family members o f  Union citizens 126



v i i i  C o n te n ts

Protection against expulsion (Article 28 Citizenship Directive) 128

Equal access to  universities and vocational training 131

Entitlement to  the social benefits o f  the host state 133

Entitlement to  social benefits o f  the home state 137

Taxation 138

Family names 140

O th e r r ig h ts  c o n fe rre d  by  P a rt T w o  o f  th e  TFEU 140

Prohibition o f  discrimination on other grounds (Article 19 TFEU) 141

The right to  vote and stand as a candidate in other Member States for 

European and munidpal elections (Article 22 TFEU) 142

Right to  diplomatic and consular protection (Article 23 TFEU) 143

The Citizens' Initiative (Article 24 TFEU) 143

Other political rights (Article 24 TFEU) 143

F u rth e r re a d in g  144

5 Free m ovem en t o f  w o rk e rs  (A rtic les  4 5 -4 8  TFEU) 145

In tro d u c t io n  145

M ain Treaty provisions a t a glance 147

Direct effect o f Article 45 TFEU 148

Personal scope (b ene fic ia ries ) 149

Union citizens and persons having comparable rights 149

W ho is a worker? 151

Additional beneficiaries covered by Article 45 TFEU 153

M a te ria l scope 156

Cross-border element 156

Addressees 158

Member States 158

Non-state actors 158

A p p ly in g  A r t ic le  45 TFEU: th e  p ro h ib it io n  o f  d is c r im in a tio n  a n d  o f  

re s tr ic tio n s  161

Direct discrimination 162

Indirect discrimination 162

Prohibition o f  restrictions 163

J u s tifica tio n s  165

Public policy, public security and public health 165

Public service exception 165

Justification by overriding requirements o f the general interest 168



i x  C o n te n ts

R igh ts  o f  w o rk e rs : secondary  la w  an d  case la w  169

The right to  enter another Member State, to  reside there and to  leave 169

The right to  leave the home state, and to  return to  the home state 171

Equal access to  employment 173

Equal treatment in  employment 174

Equal treatment w ith  regard to  social advantages 176

Equal treatment w ith  regard to  tax advantages 184

Educational rights 189

Rights a fte r employment 189

Workers' families 190

Im p o rta n t  secondary  la w  191

Coordination o f social security systems 191

Works Council Directive 193

Work, health and safety regulation 193

F u rth e r re a d in g  195

6  Freedom  o f  e s ta b lish m e n t (A rtic le s  4 9 -5 5  TFEU) 196

In tro d u c t io n  196

Main Treaty provisions at a glance 197

Direct effect 197

Personal scope (b ene fic ia ries ) 198

Natural persons 198

Companies 199

M a te ria l scope 200

Self-employment 200

Cross-border element 200

The temporal criterion: permanent establishment 201

Addressees 203

Host state 203

Home state 203

Non-state actors 204

A p p ly in g  A r t ic le  49  TFEU: p ro h ib it io n  o f  d is c rim in a tio n  a n d  o f  

re s tr ic tio n s  205

Prohibition o f  discrimination 205

Prohibition o f  restrictions 206

Jus tifica tio ns  208

Public policy, public security and public health 209



x  C o n te n ts

Exercise o f  officia l authority 210

Justifications on overriding grounds in the public interest 211

M utual recognition 2 1 1

R ights u n d e r A r t ic le  49  TFEU: secondary  la w  a n d  case la w  212

The righ t to  enter another Member State, to  reside there and to  leave 212

The requirement to  have not more than one chamber, office o r shop 212

Geographical protection 213

Authorization requirements 214

Registration requirements fo r ships and aircraft 215

Residence requirements 216

Access to  professional organizations 216

Restrictions on the acquisition and use o f real estate 217

Lawyers 218

R igh ts  o f  com pan ies : secondary  la w  an d  case la w  219

The right to  primary establishment 220

The right to  secondary establishment 223

Cross-border transformations and mergers 229

"Exit taxes" 232

Requirement for minimum capital o r for a  specific legal form  232

Secondary la w  233

The recognition o f  qualifications: the Professional Qualifications Directive 233 

Case la w  234

Harmonization o f  company law  and corporate governance 238

F u rth e r re a d in g  240

7 Freedom  to  p ro v id e  an d  rece ive  services (A rtic les  5 6 -6 2  TFEU) 241

In tro d u c t io n  241

M ain Treaty provisions at a glance 242

Direct effect 243

Personal scope (b e n e fic ia r ie s ) 243

Nationality and residence 243

Self-employed service providers 244

Recipients o f services 244

M a te ria l scope 245

W hat are "services"? 245

Cross-border element 248



x i  C o n te n ts

Remuneration 248

Temporary nature 250

Addressees 251

Host stale 251

Home state 251

Non-state actors 251

A p p ly in g  A r t ic le  56 TFEU: p ro h ib it io n  o f  d is c r im in a tio n  a n d  o f  

re s tr ic tio n s  252

Prohibition o f  discrimination 252

Prohibition o f  restrictions 253

J u s tifica tio n s  257

Public policy, public security and public health 257

Exercise o f  official authority 257

Justifications on overriding grounds in the public interest 258

Principle o f  mutual recognition 258

R igh ts  u n d e r A r t ic le  56 TFEU: secondary  la w  an d  case la w  260

The right to  enter another Member State, to  reside there and to  leave 260

Prohibition o f disproportionate requirements 261

Establishment, residence o r seat requirements 261

Authorization and registration requirements 262

Compulsory minimum fees and authorization requirements for insurance 

rate increases 262

Gambling and betting 264

Advertising prohibitions 266

Posted workers 267

Taxation 270

R igh ts  o f  service re c ip ie n ts  271

Right to  enter another Member State to  receive services 271

Right to  receive sen/ices under the same conditions as nationals 271

The right to  access healthcare in another Member State 272

Secondary la w  275

Legal basis fo r services liberalization and harmonization 275

Services Directive 275

Public services 280

F u rth e r re a d in g  287



x i i  C o n te n ts

8  Free m o ve m e n t o f  ca p ita l a n d  paym en ts  (A rtic les  6 3 -6 6  TFEU) 288

In tro d u c t io n  288

Main Treaty provisions a t a glance 291

Direct effect 292

Personal scope (b ene fic ia ries ) 292

M a te ria l scope 292

Capital and payments 292

Cross-border element 296

Addressees 296

Host and home state 296

Non-state actors 297

A p p ly in g  A r t ic le  63 TFEU: p ro h ib it io n  o f  d is c r im in a tio n  a n d  o f  

re s tr ic tio n s  297

Prohibition o f discrimination 297

Prohibition o f restrictions 298

J u s tifica tio n s  298

Public policy and public security 298

Further derogations in Article 65(1 Xb) TFEU 299

Differential treatment in tax measures on grounds o f  residence 299

Restrictions in Article 64(1) TFEU 301

Overriding grounds in the public interest 301

Proportionality 303

R ights u n d e r A r t ic le  63 TFEU: secondary la w  an d  case la w  304

Prohibition o f  golden shares fo r the state 304

Restrictions, authorization and notification requirements on the acquisition 

o f  immovable property 309

Restrictive investment requirements fo r public institutions 310

Direct tax cases 311

Secondary la w  315

F u rth e r re a d in g  316

Index 317


