Contents

Contents
A DBTEVIREIONG  .cvcrsneminrnensssnnsussssssmsrimmsnsmnismsan smtnsssnsn semspimnpsss sas XIX
General Bibliography .......cccccevivveviieccnencneeennen. SR R XXVII
Dictionaries, Glossaries, Language and Pronunciation
T, XXXV
Iinfetiiet BEROITEEY o XXXIX
b — XLl
BN . covavssnmmmmnsrmm s s R S S RA SR Y 1
L. Anglo-American Law Defined............ccccoovviiiinnnnie 3
A. Common Law as Opposed to Civil Law............ 4
B. Common Law as Opposed to Statutory Law ..... 5
C. Common Law as Opposed to Equity ................. 5
II. The “Mother of Common Law” and her Progeny.... 6
II. A Few Words on Case Law ... 7
A, Of Cages aid Coles covuunnanmmmmassss 7
B. Doctrine of Binding Precedent
(Stare DECISIS) ..ccccueieiereeeriiieeeeiieeeeeeiveeeesanaeeas 9
1. Scope of the DOCLHine .ciuwusmmismusmmmis: 9
2. Determining the Ratio Decidendi................ 10
3. Persuasive Precedent...........cccceeevuveeecnvneennne. 12
4. Overruling ....c.cooovviiiieiiiieneeeeree e 12
C. Where to Find Case Law.........cccccceeeeviiveeeninnnenns 13
1. Reports and Reporters.........ccccveeeerevunerennne 13
2. Computer-Based Research Systems............ 14
D. How to Read Common Law Cases.................... 15
IV. Court System in the UK and USA .......cnamii 17
R T T—— 17
o CNOERABIN s st s s 17
2. BopEtint GO s nsmmassminammssamm 18




Contents

VL
VIL

VIIL
IX.

Torts: An Overview

L
118

Uniform Laws

3. Inferior COUrtS...ooouuumeeeeeeeeriereeereeessneesananns
U B | R ———
5. Constitutional Reform Act 2005 .................

..................................................

1. OVEIVIEW ..oioiiiieeieeiirreeseneeseneessnneesssnssssnnnes
2. Federal or State Jurisdiction? ...........c.ccuee.
3. Federal Court Hierarchy..........ocosomiisascsiiens
4. Stats Court Hieratehy - ouvmnsissisiin

Restatements 0f the Law ....oveeveeeiieeeeieiieeiiieeeieeeeanes

........

--------------------------------------------------

Common Law and Civil Law — Are They Really
oI U115 1 1

A Note 0N CHBIIOMN. . . «conmorrommmrasommmsenssssssssissisiasiniias

c.and PronuncCiation .....eee.eeeeeeereereeeeeeenessneesseseensesnnns

Legal Glossary

Case No. 1:
Sayers v. Harlow Urban District Council.................

Questions

-------

................

..................

..................................................

..................................................

..................................................

What are “TOrts”? .....csuoussnsrenssonnsesorssanossansssasessnnasas
Different Types of Tortiv..ouusummmnsmssmmssammsans

I omEYO®p

Historieal Bagkiroung q.saussismspanvisasvmas

Negligence .......

e N———

..................................................

..................................................

Breach of Statmtony ERIR cssusmotionmmarens
Defamation (Libel and Slander)...........cceviinnens

[Rvasion Of PIIVAEY ....ccusimmisusaesvisssss

Nuisance...........

Conversion.......

Economic Torts

..................................................

..................................................

..................................................

20
21
22

23

23
23
25
26

27
29

30
31
33
35

43
45

47

48
49
49
50
51
52
53
54
54
54
35




Contents

J. Deceit, Fraud, or Fraudulent

NHSrepresentation. ... cxwwsmsnssmusssmmmmsssms 55
K. Strict Liability .csassmmnummsunmminsvans: 56
Y. “Bee M0 DO osossssmrmisininbran i i 56
IV. English and American Tort Law Compared ............ 58
Ve USRS Tort BeIOmm. ususmsarsmmesmsassss 59
IS TROIS iy v oo o e ks O AR 60
The Tort of NeghEeMCe .covomsanisissmmmmeisssvvmnmsnspass st 61
L. DAL O i smsurmuvmmrsmsse e ST TS s 62
II.  Elements of the Tort of Negligence .............ccccuu.... 63
A, (ONBIVIBW ..onesrmsemmnsrsmmmssmmesssssssrpesssmmsoasrmsassransonns 63
B. Existence of a Duty of Care........cccccoeeuvieeeeenns 63

Case No. 2:
Donoghue v. Stevenson...........coeevverieniieecineennenn 65
075715 S — 12

Case No. 3:
Caparo Tndustries v.Diekman .o 73
(BTN iy csansssmssisninssvsmssmmvsssasesssssssssiss soapoesed e 81

Case No. 4:
Palsgraf v. The Long Island Railroad Company...... 81
CMBITIONE .covsmmsssisasssiamsmssessss o s Eres 84
C. Breach ol the Duty 6L Care «uivwmnsnmssin 84
B, TDAHREE cevronmmmessmnmmsrasmsmmmasssd it 85
E. Causation.......ccooeeeieiimieieieiesieeeieeeereeeeiee e 86
Donoghue v. Stevenson: An Epitaph ....................... 86
Liability for Pure Economic LoSS............c.coooiiiiiiiiiiiinniinae 89
L IO IO o cosvsmsasisissnisinis sasiva s i SR AR5 90

XI




Contents

XII

I1.

111

Pure Economic Loss Caused by False
SIRCIHENE . csssiimmsnminmmnms s s sasss

B CIVBIVIOW socssimvsmsisis s s

B. Misrepresentations....................... Ty

1. The Nature of Misrepresentations...............
2. "Types of Mistepresentation .......cimssimsin

C. The Expansion of Liability for Pure
Economic Loss.caumsainu s

Case No. 5:
Hedley Byrne v. Heller & Partners .............ccu.c......

T R —

Case No. 3 Revisited:
Caparo Industries v, DICKINEI usvsiavissmessemien

Case No. 6:
Swiss Law Compared: Decision 4C.13/1997
of the Swiss Supreme Court....wemissiissmmmsssssenss

07720 s R T —

Case No. 7:
Ultramares Corp. V. TOUCHE ...ousissmsaomvsssmmmmvenss

OO s s s P R

Case No. &:
Stith v BHe 8. B cass s

Case No. 9:
Swiss Law Compared: BGE 130 III 345..................

(BSOS s e

Other Causes of Pure Economic LOSS........cvvvueeee...

Case No. 10:
g1 1

CUUBTHIONS ... . .ncorrnsnsmmmammanonsmsnosmmmnpsmssmmssmmes mmm s n RS




Contents

IV. Closing Remarks: Pure Economic Loss and Policy 143
Pirodiet(s) LIabiity coammnasanssssesnammnmimissmsamss 145
L. L= g1 {0 e K ) LT m—— 147
II.  Negligence and the Birth of Modern Product
LAt DI L s s o v 149
Case No. 11:
MacPherson v. Buick Motor Company.................... 150
Case No. 2 Revisited:
Donioghtie ¥. SIEYENSOM s 154
@ s R e 154
III. The Rise — and Decline — of Strict Product
Liability 1n 1 USBAu s 156
A DVEIVIBW ...commnsorennesssmnmemmersanssssmmmmmsnssbasntsssasdissies 156
B. Step No. 1: Extension of Contractual
Remedies in Product Liability Cases.................. 157
Case No. 12:
Henningsen v. Bloomfield Motors...........ccccoueneee. 160
(RESHONT .cunsisnvssmmssmmsmssmsssnmsnsrsssssemmpmmsamsessssmmrsrrns 173
C. Step No. 2: Introduction of Strict Product
Liability in TOrt......ccoecieeeriireiienitcereenre e 174
Case No. 13:
Greenman v. Yuba Power Products ...........cceeuveennnee. 176
572 i S 181
D. The Resurpence of Negligenee ... . wssssins 181
1. Consumer Expectation and Risk-Utility...... 181
2. Restatement of Products Liability ............... 184
CMUBSTIONE sisvvimensissmsasisissamassssmsmarsmnssssmmasomemwisisss 185
1V, Striet Produet Ligbility in the UK ccumsismmssiessiess 186
A. Only Limited Liability for Breach of
WAl . cenmnniiss st s v 186




Contents

B. Strict Product Liability in Tort.............ccveree.e.. 186
CHUESTIONS .orreremsaermmessensmnmssrsssmmssssssmosnssss smsremmsrssrsna 189
V.  Misrepresentation in Product Liability Cases .......... 190
Case No. 14:
American Tobacco v. Grinnell..............ccccocevvreennnnn. 192
BT R ——— 211
Causation  ........cccoviiiiiiie e s 213
L. On Causation in General ...........ccceeevvveevveecineeennnnn, 415
A Cansen-Fatt ..o asnsmnmiimsmsmsassnsis 215
Case No. 15:
Chesterv. Afshar........covnssassmmmsavavmsie 216
CRUBSHONE vvsccovsessivivosssssimsnass i sams RN AR s 224
B. REMOEHERNE coovmnisicnmmmsmsesmsisiasmion 225

Case No. 1 Revisited:

Sayers v. Harlow Urban District Council................. 226
LB oo tmmisnimmammsymen e snmmsals s 226
C. Multiple Causation.........cccceveererveereeecrrecreesnenenn 226
D. Liability-of Multiple Tartfeasors.....c..coumasasia 228
II. ~ New Approaches to Factual Causation .................... 229
A: The Problef 0F PEOOL . ...cemsmmesmommnssssssssssensassse 229
B. Alternative Causation...........cccceeeevveevveeennenenne. 231
C. Market Share Liability .........cccccoveveeviiiniiiiinnnnns 232
Case No. 16:
Sindell v. Abbott Laboratories...........cc.cccovevueenennnen. 233
EIVERLIONS . sconscssvsivismsassnsnmis cxsi s oSS I 240
D. Liability for Increase of (Materialised) Risk...... 240

Case No. 17:
Fairehild v Glenbomei .o sssnessnsssnios 242

XV




Contents
0T T S RO — 255
E. Liability for Loss of a Chance............cccccueeeuunenn. 255
Case No. 18:
Herskovits v. Group Health
Cooperative of Puget Sound........cc..oceevvevurenicnunnnn 258
Case No. 19:
Swiss Law Compared: BGE 133 [II 462.................. 266
EIHCRTIONS. ... csesicssasenssins sommmmmonissommmmsmsmsheny v m s 276
On Damages in General ...............cocccocveeiiiniiniinciciccciniiee, 277
L. INtrodUCHION ... .ccevreeeeereeceiee e e e e 278
II. Kindsof Damages.......cccooeriieiniiininciiiiecniiiecineene, 279
A. Compensatory Damages .......usaumssssssmssaoses 279
B. Nominal Damages. ...comemmsimesissesssis s 280
C. Punitive (Exemplary) Damages ...........cccccruun.e 281
D. General Damages and Special Damages............ 281
III. Compensation without Damage
{Asticipalory CIRmE)]..cuvwsmmmamnsmss s 282
A, The Notion of DAMBEE.......cussauseissisvissssasases 282
B. Increased Risk as Damage?.........c..ccccceeeviuniennne. 283
C. Medical Monitoring Expenses as Damage?....... 285
Case No. 20:
Ayers v. Township of Jackson ...........ccceeviiiininins 288
DU BSIIONE o conssmsmmmssmsasarmummerssnssssmpemmarsin s sexspmspmsm 295
Punitive (Exemplary) Damages...........cccccovieniiincniiininiinnnn. 291
E TEEEOBUETION. . vererenmmemrrsrmsnrrrmmesssmmsarsstamsmanapssessssmmnmanss 299
II.  Purpose and Nature of Punitive Damages................ 301
A. Punitive Damages as a Quasi-Criminal
S BRTREININIE oo 3R SRR 301
B. Concerns Raised by Punitive Damages ............. 302




Contents

O T 302
2. Multiple Punitive Damages Awards............ 303
3. Discretionary Nature ..........cccoeevvenrveesveennns 304
4. Method of Distribution..............ccccvveeinreennne 305
C. Punitive Damages Reform..........coccevvviiiiinnnnens 307
Hl. Punishable Conduth... s 308
Case No. 21:
Kuddus v. Chief Constable of Leicestershire........... 310
@701 T RSP R—— 318
IV. Punitive Damages: Who Decides, and How ............ 318
V.  Limits on Punitive Damages Awards....................... 321
L A OO - T - 321
B. Limits on Punitive Damages (1):
DURE LW occsnssvonniiniesissermismiiaassmisomsisais 322
1. Limits in General........cccccceevveevnreeeveeeeennen. 322
2 T o psonsaliessssuamsenmenlaie 325
3. Split Recavery Statules ........cuussisevisisiss 327
C. Limits on Punitive Damages Awards (2):
DS CORSHUIMION. ...cviimsissisimmmmsummansaissuivsisisis 329
Case No. 22:
on bl R U 330
T R — 339
Case No. 23:
Philip Mortis v, WILIRIE . oo soammessmsssissis 340
7750 Ty SO S——— 347

Case No. 24:
Mathias v. Accor Economy Lodging and Motel 6... 348

CIIBETIOME  csiissoimenss e R BN TR AR 356
Peculiarities of American Civil Procedure................................ 339
L 1350 573 571 o R S 361

IL.  "Trdl by Y csusunnmmnmiissimmmaion aoussne 364

XVI




Contents

Index

111

LV.

A. Origins and Sources of the Right to Trial
D P it s e T AR RS 364
B. Relationship between Judge and Jury ................ 366
C. Jory Selection ProoESs.....oo.wonmimumasmmsseseiin 369
LWV 8 BB . conniiimsmmsnsunntsssmmssanason ssseisisserioninss 370
Case No. 25:
Swiss Law Compared: Decision 2A.98/2006
of the Swiss Supreme Conrl.....cuwumsenasiians 372
OB . ...occninsmnmmanmmmssmimbis s ST s 377
AT ABTIONE oA RS 378
A. What is a Class Action? .........ccccevvvveeerneecnveennne 378
B. Purpose of Class Action Procedures.................. 380
C. Requirements for Class Action Litigation ......... 382
I, OVEIVIEW ..o eanees 382
2. Certification of Class AcCtions .......c..c.cceuueeee 383
D. Mandatory Classes and Opt-Out Rights............. 385
B. Effect of Class ACHONS ...csosuswsmmmissssmssssssnsnnsn 386
LRSS o s s R S TR e s 387
.................................................................................. 391

XVII




