Table of Contents

ACRNOWIEAGEMENES ....ovevivviviieinirininisnisisssessisusisssssssssssussasssssesassssnesss vii
TEBLE OF CHBES sussnivsvssivsinianes tossnss i s s e s esss R A SABE I S SR ST xi
Table of Legislation....issasssisnrssivssinesisassomsmsissesmsesssisons xxi
1. A Question About Administrative Law ....cccvvninieiiinnnnii. 1
I Jurisdictional Error ...covvessesssesusssssesnmessinsinsssiossssssisssssssesasssinsassoss 2

I Judicial DefErence ...oooirirusrsrssmernssinssississsissssesssssissssssssanssssisisssssanes 5
M. The Argument in Brief.....cccoviveiienninneiinnsissciisiiin 10
2. Rethinking the Diceyan DialectiC....ouvuriiiiersiiesinmsniiniiiiiiin 14
I. The Diceyan DIialectiC cc.uvvmrsiiriisnsssessiinsnsssnisrisisssssassssissassnesis 16

II. Rethinking the Diceyan Dialectic ....ccoeuriirinmienniiniiiisniiiiscninnns 27
A. Berlin’s Dilemma vvvoceveeiivrinininieissisiieesisnsesiseesiiss s senssssnns 28

B. Dicey’s Dilemma...coivvessssssinsssissenssossensressssssssssosssssssssseresnsans 31

II. Revisiting the Question about Administrative Law .....c.cooovniinennn. 38
3. The Legacy of the Diceyan DialectiC.....oovvusrurecsmnsiisinsisnmninisiiinns 42
I. Jurisdictional Error and the Diceyan Dialectic.....cocoviunivininiinninnns 44

A, Deference as SUbMISSION ciicasssimerissessmsrissssrassssnnsnssnrsrnsnnasias 49

B: Correctniess RevieW v ivsmisavnasaivoraissisosasis 54

II. Judicial Review and Public Law Theory ......cccoenininiisisiniinnann, 58
A, "The Textbook Tradition giwmaiwamainmisaamaimssmmas 59

B. Functionalism and the Political Constitution .........ccevvisueienns 65

C. Recycling the Dialectic: The Ultra Vires Debate.......coocnnne. 70

II. Proportionality and Judicial Deference......coevsievnnnisisisisssiniininnnnns 73
A. Proportionality and Submissive Deference.......ooovueuersiuenscenns 80

B. Proportionality and Correctness RevIeW.....ccoovviniininesaninnas 85

TV onolusionms s e v i s e sries s s oiwa sy o 86
4. Constitutionalism, Judicial Restraint, and Administrative Law .......... 90
I. Constitutionalism and Judicial Restraint ......cceevievnereiseriessnonniinna 94

A. Democratic Constitutionalism ......coumeimmirimreemrmeeiase. 94

B. Pragmatic ConstitutionaliSm.......cccvviisinimiminnin 103

II. Judicial Restraint and Administrative Law ..o.ooonvsniisiiniiinnn 114
A. Contextual Constitutionalism and the

AdmINIStIATIVE StATE vvveerrrrrerreerrrreeessirrnssssssssseeessssssarsesssnsns 114

B. Functionalism, Due Process, and Administrative Law.......... 125

I | O T S0 maysswiovs cowvimy s i s oo SRS SR B L RN N AR SR 134



x Table of Contents

5. From Formalism to Reasonable Justification:

The Transformation of Canadian Administrative Law ...cccocvvvvernnnn. 138
I. The Formal and Conceptual Era ....cccovveirrerrrreerireenieinuesieesennenns 141
A. The Constitution and the Administrative State ....c..ccccvvvvvnes 142

B: Jurisdictiotal BEEOT i ivisarsiisssneins 148

II. The Pragmatic and Functional Era ...iiesasisiisssiosississiii 156
A; Procedural Bairtess:isasimmmnims s 159

B. Judicial Delerence. . .oomemsermmonraresnmrensisnssssiisisiiaissisassiatsassines 162

C. A Constitutional Right to Judicial Review.......c.ccovueiiicnnnne. 165

D. Deference and Constitutional Rights .......ccovevimniiiiiicnninnn, 167

E. Fairness and Reasonable Justification .......ccoovevinviciniiivininnn 171

I "TheDisFunthonal Bra v aasssisinses i et s cnvsvsive 175
TV: COnChuSIOn cswstiavvi v o s o STy 180
6. Authority, Legitimacy, and Legality in Administrative Law .............. 184
I. Legitimate Authority and the Administrative State........ccoeevenns 188
A. Law and Legitimate Authority.........ccceeiiiiiiinnciiiiiiiniiiinniin. 191

B. Democratic Legitimacy and Legislative Authority................ 194

C. Legislative Authority and Institutional Settlement ............... 198

D. Reciprocity and Democratic Legitimacy ......ccceeeerseeiseerennens 201

II. Legality and the Legitimacy of Administrative Law.....cccceeoevvruns 207
A, Eormsl Legality cosmsnsmmmssssnenmavissssensspnsoressrssis 211

B.  Legality i Baliiesh v womminsisasssisiaissrisamsnamissioni 214

C. Legality as Reasonable Justification........cocevviniiiiniinniiiiinncnns 217

II. Administrative Law and Judicial Deference........cocevininneniiniien 221
BIDHOGIAPDY .ttt ss st 224



