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T h is  a r tic le  p ro v id e s  in s ig h ts  in to  k e y  re ce n t su b s ta n tiv e  an d  p ro c e d u ra l c h an g e s  u n d e r  E U  m erg e r 
co n tro l. It a rg u es th a t  E U  m erg e r co n tro l h as b e co m e  s tr ic te r  a n d  m o re  c u m b e rso m e  in  h o rizo n ta l m erg e r 
cases. In  p a rticu la r , the  E u ro p e a n  C o m m iss io n  se e m s to  h a v e  lo w e re d  th e  th re sh o ld  fo r  id en tify in g  
c o n ce rn s  in  the  a b se n ce  o f  s in g le  d o m in a n c e , a n d  is m o re  fo c u se d  o n  in te rn a l d o c u m e n ts  an d  m ark e t 
feed b ack .
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S in ce  2 0 0 4 , E U  M e m b e r  S ta te s  h a v e  b e en  m a n d a te d  a n d  o b lig a te d  to  a p p ly  E U  c o m p e titio n  law  p a ra lle l 
to  n a tio n a l law  a n d  re fra in  fro m  c o n d em n in g  a g re e m e n ts  p e rm iss ib le  u n d e r art. 101. M o re o v er, a  c lo se  
c o -o p e ra tio n  fo ru m  h a s  b e e n  e s ta b lish e d  to c o -o rd in a te  d e c is io n s  an d  se c u re  th is  v e rtic a l a lig n m en t 
b e tw e e n  n a tio n a l a n d  E U  c o m p e titio n  law . A  re v ie w  o f  th e  f ram e w o rk  h a s  n o w  b e e n  in itia te d , fo cu sin g  
p re d o m in a n tly  o n  p ro c e d u ra l issu es  a n d  the  p o w e r  to  a d o p t d e c is io n s  n a tio n a lly . H o w ev er, the  m a tte r  
o f  v e rtica l a lig n m e n t c o u ld  a lso  m e rit  so m e  a tte n tio n  as it ap p ea rs  to  co m e  in sh a d e s  o f  grey .
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Joint purchasing o f pharm aceuticals under com petition law: the case o f  the 
N etherlands 458
In  Ju n e  2 0 1 6  D u tc h  c o m p e titio n  a u th o rity  A C M  p u b lish e d  g u id e lin e s  se ttin g  o u t a sa fe  h a rb o u r  fo r  jo in t  
p u rc h a s in g  o f  p h a rm a c e u tic a ls  b a se d  o n  sh a red  c o s t th re sh o ld s  in s tea d  o f  m a rk e t sh a re , an d  o n  the  
p o ss ib ility  to  a cc ed e  to  a n d  to  e x it fro m  su ch  c o lla b o ra tio n . U n d e r E U  law, c o lla b o ra tio n  b e lo w  15 p e r  
c e n t jo in t  m a rk e t sh a re  an d  b e tw e e n  n o n -c o m p e tito rs  is  e x e m p t m o re  g en era lly .
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G E/A lstom  465
A s p a rt o f  its r e c e n t a sse ssm e n t o f  G en era l E le c tr ic ’s p ro p o se d  a cq u is itio n  o f  A ls to m ’s p o w e r  g e n e ra tio n  
b u sin e ss , the  E u ro p ea n  C o m m iss io n  e s tim a te d  the lik e ly  p ric e  im p a c t o f  the  p ro p o se d  tran sac tio n , tak in g  
in to  a cc o u n t the b id d in g  n a tu re  o f  co m p e titio n . T h is  a rtic le  e x a m in e s  th e  in tu itio n  b e h in d  an d  d ra w b ac k s  
o f  th e  te c h n iq u e s  u se d  b y  the  C o m m iss io n .
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U ber, u n lik e  o th e r  se rv ice s  in  tw o -s id e d  m ark e ts , f ix es th e  p rice  b e tw e e n  a d riv e r  a n d  a  custom er. D riv e rs  
a re  n o t em p lo y ees , b u t in d ep e n d en t c o m p e tito rs , w h o se  b e h a v io u r  th e re fo re  rep resen ts  a  ha rd -c o re  c artel. 
B a se d  o n  p re v io u s  d e c is io n s  o f  th e  C JE U  an d  the  E u ro p ea n  C o m m iss io n , U b e r sh o u ld  be  h e ld  liab le  
fo r th is  v io la tio n .
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