
Table of Contents

Preface v

Table of Contents vii

List of Abbreviations xviii

Part I General Subjects 1

Chapter 1 Sources of EU Tax Law 3

1.1 Introduction 3
1.2 Primary law 3
1.3 The Lisbon Treaty 4

1.3.1 The institutional framework 6
1.4 International agreements 12
1.5 International customary law 15
1.6 General principles 16
1.7 Indirect taxation and primary EU law; the acquis 16
1.8 Secondary law 20

Chapter 2 Legal Principles 21

2.1 Introduction 21
2.2 Fundamental legal principles 22

2.2.1 The principles of conferral, subsidiarity and of
proportionality 23

2.2.2 The principle of sincere cooperation 26
2.2.3 The principle of non-discrimination on grounds of

nationality 28
2.3 Fundamental rights 31

2.3.1 The charter of fundamental rights of the EU 31
2.4 The unwritten general principles 35

2.4.1 The principles of equivalence, effectiveness and legal
certainty 36

2.4.2 Abus de droit 39
2.4.3 Transactions designed solely to obtain a tax

advantage 45
2.5 Fiscal neutrality 63



Chapter 3 Legal Acts 69

3.1 Introduction 69
3.2 Regulations 69
3.3 Directives 74
3.4 Decisions 75

3.4.1 The own resources Decision 76
3.5 The obligation to motivate regulations, directives and decisions 80
3.6 Recommendations and opinions 83

Chapter 4 Judicial Remedies and Judicial Protection 85

4.1 Introduction 85
4.1.1 The EFTA Court 85

4.2 Direct appeals 86
4.3 Violation of EU law by a Member State 88

4.3.1 Infringement proceedings against a Member State 88
4.3.1.1 Breach of EU law by the highest court of a Member

State 94
4.3.3 Infringement proceedings between Member States 102

4.4 Direct access by individuals 103
4.4.1 Review of the legality of acts 103
4.4.2 Failure to act 110
4.4.3 Compensation for damages 114
4.4.4 Disputes between the EU and its servants 117

4.5 Preliminary questions 118
4.5.1 Qualifications for the court of reference 124
4.5.2 Flypothetical questions 125

Chapter 5 Effectiveness of EU (indirect tax) law 129

5.1 Introduction 129
5.2 Direct effect of directives 133
5.3 Reverse direct effect 137
5.4 Horizontal effect 139
5.5 Reconciliatory interpretation 140
5.6 National time-limits 144
5.7 Liability for damages 155
5.8 Obstacles put forward against liability for damages 168

5.8.1 Limitation of the temporal effect of judgments 168
5.8.2 Respect for res judicata 182



Table of Contents

. 5.8.2.1 The ECtHR as guardian of the case law of the Court of 
Justice 197

5.8.3 Unjust enrichment 202
5.8.3.1 The requirement of passing on taxes 211

Chapter 6 Methods of Interpretation 215

6.1 Introduction 215

6.2 Acte éclairé 216

6.3 Acte clair 223
6.3.1 Equally obvious to the courts of the other Member 

States 224
6.3.2 Twenty-three authentic languages 226
6.3.3 EU terminology 231
6.3.4 Contextual interpretation method 234
6.3.5 The teleological interpretation method 235
6.3.6 The state of evolution of EU law 236
6.3.7 Historical interpretation method 237

Part II VAT 241

Chapter 7 Introduction to VAT as Fiscal Phenomenon 243

7.1 General 243
7.1.1 Legal character 245
7.1.2 Tax on consumption 246

7.2 General indirect tax on consumption 246
7.2.1 General tax 247
7.2.2 Consumption 249
7.2.3 Indirect 252

7.3 Neutrality 254
7.3.1 Internal neutrality 255
7.3.1.1 Legal neutrality 255
7.3.1.2 Competition neutrality 255
7.3.1.3 Economic neutrality 256
7.3.2 External neutrality 257

7.4 Systems of levying turnover taxes 258
7.4.1 Single-stage levies 258
7.4.1.1 Manufacturer’s tax 259
7.4.1.2 Wholesale tax 260
7.4.1.3 Retail sales tax 261



Table of Contents

7.4,2 Multiple-stage levies 262
7.4.2.1 Cumulative cascade systems 263
7.4.2.2 Non-cumulative systems 264
7.4.2.3 Synopsis 264
7.4.3 Examples 264
7.4.3.1 Single-stage (cumulative) taxes 264
7.4.3.1.1 Manufacturers tax 265
7.4.3.1.2 Wholesale tax 265

COcoIs- Retail sales tax 265
7.4.3.2 Multiple stage levies 265
7.4.3.2.1 All stage tax 266
7.4.3.2.2 Dual-stage taxes 266
Systems of levying a VAT 266
7.5.1 Extent of vertical coverage 266
7.5.2 Treatment of capital equipment 267
7.5.2.1 Consumption type 267
7.5.2.2 Income type 267
7.5.2.3 Product type 268
7.5.3 Methods of calculation 268
7.5.3.1 The direct/subtraction and the addition methods 269
7.5.3.2 The tax credit method 269
7.5.3.3 Example of the tax credit method 270
7.5.4 Summary 270
The VAT as fiscal phenomenon 270
7.6.1 Advantages 271
7.6.1.1 Fiscal advantages 271
7.6.1.2 Psychological advantages 272
7.6.1.3 Economic advantages 273
7.6.2 Disadvantages 274
7.6.2.1 Is VAT a regressive tax? 275
7.6.3 Some idiosyncrasies of VAT 277
7.6.3.1 Scope of the VAT 277
7.6.3.2 VAT is not a cost price factor 278
7.6.3.3 The recouping effect 279
7.6.3.4 Exemptions 280
7.6.3.5 Exemption at the retail level 281
7.6.3.6 Consequences of the deduction mechanism 282



Chapter 8 Subject Matter and Scope 285

8.1 Introduction 285
8.1.1 Dates of introduction and expiry dates 292

8.2 The Recast of the Sixth VAT Directive 293
8.3 Subject matter 295
8.4 Scope 295

8.4.1 Illegal transactions 296
8.4.1.1 Carousel fraud 302
8.4.2 Transactions without consideration 311
8.4.3 Payments without transactions 313
8.4.4 Transactions for consideration/direct link 317
8.4.5 Legal relationship 321
8.4.6 Acting as such 323
8.4.7 Tax amnesty 324

8.5 Territorial scope 327
8.5.1 Extra-territorial activities 327

Chapter 9 Taxable Persons 331

9.1 Introduction 331
9.1.1 Any person in any place 331
9.1.2 Whatever the purpose or result 336

9.2 Economic activities 337
9.2.1 Occasional activities 343

9.3 Preparatory acts and ceasing economic activities 344
9.4 Acting independently 352

9.4.1 VAT grouping 356
9.5 Public bodies 362

9.5.1 Activities engaged in as public authorities 364
9.5.2 Assimilation to activities engaged in as public

authorities 376
9.5.3 Road tolls 380
9.5.4 Parking charges 382
9.5.5 The granting of licences for third generation mobile

telecommunications systems 389
9.6 “Special” taxable persons 392

9.6.1 The Societas Europaea 392
9.6.2 The EEIG 394
9.6.3 General legal aspects of the Societas Europaea 395



Table of Contents

9.6,4 Indirect tax aspects of the Societas Europaea 397

9.6.5 The Societas Cooperativa Europaea 402

9.6.6 The Societas Privata Europaea 402

Chapter 10 Taxable Transactions 409

10.1 Introduction 409

10.2 Supplies of goods 409

10.2.1 Member States must treat as supplies of goods 414

10.2.1.1 Tangible property 415

10.2.1.2 Transfers by order made in the name of a public 
authority 415

10.2.1.3 Hire/purchase 415

10.2.1.4 Commission 415

10.2.1.5 Private use 416

10.2.1.6 Treated as supplies of goods followed by an intra­
Community acquisition 417

10.2.2 Member States may treat as supplies of goods 420

10.2.2.1 Certain interests in immovable property and rights in
rem 420

10.2.2.2 Supplies under a contract to make up work 420

10.2.2.3 Works of construction 424

10.2.2.4 Internal supplies 424

10.2.2.5 Transfer of a going concern/the “no-supply rule” 426

10.3 Intra-Community transactions 437

10.3.1 New means of transport 442

10.3.2 Intra-Community acquisitions of goods 446

10.4 Supplies of services 450

10.4.1 Qualification as services 451

10.4.2 Private use 451

10.4.3 Private use and allocation of assets 457

10.4.4 The business purpose test 478

10.5 Importation 483

Chapter 11 Place of Taxable Transactions 485

11.1 Introduction 485

11.2 Supply of goods 485

11.3 The place of intra-Community acquisitions 500

11.3.1 Chain transactions 503



Table of Contents

11.3.2 Simplification measures for triangulation 508
11.4 Supply of services 510

11.4.1 Particular provisions 512
11.4.2 The main rule for supplies to taxable persons 559
11.4.2.1 The concept of an establishment 562
11.4.2.2 Dual capacity 571
11.4.3 The main rule for supplies to non-taxable persons 574
11.4.4 Use and enjoyment override 575

11.5 Importation of goods 577

Chapter 12 Chargeable Event and Chargeability of VAT 581

12.1 Introduction 581
12.2 Supplies of goods and services 581
12.3 Intra-Community acquisitions 591
12.4 Importation 591

Chapter 13 Taxable Amount 593

13.1 Introduction 593
13.2 Supplies of goods or services 593

13.2.1 Barter transactions 595
13.2.2 Promotion schemes 596
13.2.3 Subsidies 608
13.2.3.1 State aid 616
13.2.4 Service charges 624
13.2.5 Credit cards and factoring 626
13.2.6 Gaming machines 633
13.2.7 Binding in honour only 634
13.2.8 Investment gold 637
13.2.9 Objective valuation of supplies 638
13.2.10 Disbursements 640
13.2.11 The full cost of self-supplied services 643
13.2.12 Deposits retained in the event of cancellation 647
13.2.13 VAT in- or exclusive 652
13.2.14 Second-hand goods 652
13.2.15 Rounding of VAT amounts 655

13.3 Intra-Community acquisitions 660
13.4 Importation of goods 661
13.5 Miscellaneous provisions 666



Table of Contents

13.5.1 Cancellation, refusal ortotal or partial non-payment 666
13.5.2 Exchange rates 667
13.5.3 Returnable packing costs 668

Chapter 14 Rates 669

14.1 Introduction 669
14.1.1 Rate differentiations 669

14.2 Application, structure and level of rates 679
14.3 Zero rates 682
14.4 Special provisions applying until the adoption of definitive

arrangements and temporary provisions 689

Chapter 15 Exemptions 697

15.1 Introduction 697
15.2 Exemptions without the right to deduction 697

15.2.1 Exemptions for certain activities in the public interest 698
15.2.1.1 Postal services 698
15.2.1.2 Hospital and medical care 702
15.2.1.3 Medicalcare 708
15.2.1.4 Human organs, blood and milk 720
15.2.1.5 Dental technicians 720
15.2.1.6 Independent groups of persons 726
15.2.1.7 Welfare and social security work 731
15.2.1.8 Protection of children 741
15.2.1.9 Education 741
15.2.1.10 Private tuition 743
15.2.1.11 Supplies of staff by religious or philosophical

institutions 748
15.2.1.12 Trade unions 748
15.2.1.13 Sport or physical education 749
15.2.1.14 Cultural services 752
15.2.1.15 Fund-raising 754
15.2.1.16 Transport services for sick or injured persons 754
15.2.1.17 Public radio and television 754
15.2.1.18 Aiming at profit 755
15.2.2 Exemptions for other activities 760
15.2.2.1 Insurance and reinsurance transactions 760
15.2.2.2 Financial transactions 772



Table of Contents

15.2.2.3 Postage stamps 790
15.2.2.4 Betting, lotteries 791
15.2.2.5 Immovable property 795
15.2.2.6 Goods used wholly for an exempt activity 796

15 3 Exemptions relating to intra-Community transactions 798
15.4 Exemptions on importation 810

15.4.1 Importation of personal property 816
15.5 Exemptions on exportation 822
15.6 Exemptions related to international transport 825
15.7 Exemptions relating to certain transactions treated as exports 833
15.8 Exemptions for the supply of services by intermediaries 833
15.9 Exemptions for transactions relating to international trade 833

15.9.1 Customs warehouses, warehouses other than
customs warehouses and similar arrangements 834

15.9.2 Transactions exempted with a view to export and in
the framework of trade between the Member States 838

Chapter 16 Immovable Property 839

16.1 Introduction 839
16.1.1 The legislative history of the supply of buildings and

building land 841
16.2 The handing-over of a work of construction 843
16.3 Letting and leasing and the option for taxation 844
16.4 Supplies of buildings or parts thereof and the option for taxation 887
16.5 Supplies of land and option for taxation 891

Chapter 17 Deductions 895

17.1 Introduction 895
17.2 Origin and scope of right of deduction 896

17.2.1 Refunds 903
17.3 Proportional deduction 914

17.3.1 Allocation on sectorial basis 918
17.3.2 Incidental transactions 920
17.3.3 Including in the denominator the amount of subsidies 926

17.4 Restrictions on the right of deduction 929
17.4.1 The stand-still clause 931
17.4.2 Cyclical economic reasons 940

17.5 Rules governing the exercise of the right of deduction 945



Table of Contents

17.5.1. Supplies to a taxable person 945
17.5.2 Good faith 949
17.5.3 Method of deduction 954
17.5.4 Importation 9^9
17.5.5 Fictitious supplies 960
17.5.6 Intra-Community acquisitions 960
17.5.7 Authorizations to make deductions 961
17.5.8 Excess amounts 961

17.6 Adjustment of deductions 964
17.6.1 Services which have characteristics similar to those

normally attributed to capital goods 977
17.6.2 Private use of immovable property 978

17.7 The maze of VAT on shares and dividends 981

Chapter 18 Obligations of Taxable Persons and Certain Non-
Taxable Persons 1009

18.1 Introduction 1 " 9
18.2 Obligation to pay 1999

18.2.1 Persons liable for payment of VAT to the tax
authorities 1999

18.2.2 Payment arrangements 1924
18.3 Identification 19^9
18.4 Invoicing 19^7

18.4.1 Concept of invoice I 928
18.4.2 Issue of invoices 1928
18.4.3 Content of invoices 1989
18.4.4 Sending invoices by electronic means 1032
18.4.5 Simplification measures I 934

18.5 Accounting 1934
18.6 Returns 1935
18.7 Recapitulative statements I 938
18.8 Miscellaneous provisions I 937
18.9 Obligations in respect of certain importations and exportations 1042

Chapter 19 Special Schemes 1045

19.1 Introduction 1943
19.2 Small and medium-sized enterprises 1948
19.3 Farmers 1949



Table of Contents

■19 4 Travel agents 1051
19.5 Second-hand goods, works of art, collectors’ items and antiques 1065
19.6 Investment gold 1071
19 7 Non-established taxable persons supplying electronic services to

non-taxable persons 1078

Chapter 20 Derogations 1083

20.1 Introduction 1083
20.2 Derogations applying until the adoption of definitive

arrangements 1083
20.2.1 Derogations for States which were members of the

Community on 1 January 1978 1083
20.2.2 Derogations for States which acceded to the

Community after 1 January 1978 1086
20.2.3 Derogations applicable to all Member States which

acceded to the Community after 1 January 1978 1088
20.3 Derogations subject to authorization 1089

Chapter 21 Miscellaneous 1105

21.1 Introduction 1105
21.2 Implementing measures 1105

21.2.1 The Council Regulation laying down implementing
measures and the Proposal for a recast Regulation 1107

21.3 VAT Committee 1112
21.4 Conversion rates 1113
21.5 Taxes not to be characterized as turnover taxes 1114

Chapter 22 Final Provisions 1125

22.1 Introduction 1125
22.2 Transitional arrangements and transitional measures 1125
22.3 Transposition and entry into force 1125

Index 1127


