CONTENTS

[T o) AN UL { (K X TR Xl

Editor’s Introduction

Y T Tl B D X XU e =X o IR 1
L ADOUE thIS B OOK ..ottt 1
2 Onthe Importance of the Academic Contribution toBetter Public

L0 B Yo =T (1 ¢ VgL 1T Yo TS SRRURTPR SR 6
3. ACKNOWIEAGEMENTS....ccii e st re e 1

PART I. CONSTITUTIONAL ISSUES

Chapter 1. Brexit: The Relationship between the UK Parliament
and the UK Government

[V o] g F:T=1 I T X a'e Ko ) 2 IO RSO 15
O 01 4 oY IV Lol AT ] (OSSOSO TP PR 15
2. The Nature of the Relationship between the UK Parliament and the UK

LT o)V LT ol 4[] o | SO U UPURROPROPRRN 17
3. Brexit: The UK Constitutional PrOCESS....ccciciiieiie et 19
4.  Complexities for Parliament and the Government........ccccoovveieieicrecenenene 22
5. Major Challenges ahead for Parliament and the Government...........c...c....... 27
6. Conclusion: Tensions in the Constitutional Process of Brexit..........ccceueueee. 31

Chapter 2. Devolution

JO HU N T s 35
L INErOUCTION ot 35
2. UK Regions and their Relationships with and withinthe EU ....................... 38
3. The Devolution Settlements Following EU Withdrawal...........cccccvvvnvnnnne. 45
A, CONCIUSTON. ..ot 51

Chapter 3. The ‘Brexit’ Threat to the Northern Irish Border: Clarifying
the Constitutional Framework
MIChABI DOUGAN ittt bbb be e 53

O 0 A o To UK od A0 o IR PRTT TR 53

Intersentia v



Contents

2. The Physical Border for Goods: The Northern Irish Border as a Customs

e 0 01 LT USSP
3. The Physical Border for Persons: Maintaining the Common

LAY AN =T TSR 60
4. The Question of Mutual Residency Rights: A Non-Physical Border,

DUt St @ CruCial O N ..o s 68
B CONCIUSTIONS ittt ettt neas 70
Chapter 4. Brexit and UK Courts: Awaiting Fresh Instruction

THOMAS HOTSTEY eoiiiiiiitiii ettt ere et 73
L INEFOAUCTION ottt et nbe e 73
2. The Current Framework: The EGA as ‘Constitutional Instruction

(O TN 1 G O o ¥ ] ¢ £ SO PP P PP 75
3. The CRB and UK Courts: Two Models forChange...........c.ccoceverviiiiinenennns 79
4. Brexit and UK Courts: Processand Institutionallmpact.........c.ccoeovvvvrennne 85
5. Concluding REMATKS......ccciiiiiiiiceee e 90
T o o 1] £ of 1 ¢ SRR 92
Part Il. SUBSTANTIVE POLICIES
Chapter 5. Brexit and Employment Law

Cathering BarNard.....ccccocuiiiciiiicie ettt 97
I 1 01 8 (o o 1V ol 1 o o SR 97
2. What Does it Mean that EU-Derived Workers’ Rights will Continue

10 APPIY 10 the UK 2. KO0
3. What Role will Decisions ofthe Court of Justice Play Post-Brexit?.............. 108
4.  What about the Opportunities for Workers Promised by Theresa May?.... 110
5. What ifthere iS NO Deal?.....ccovcoiiiiiiiice e e e 113
T O oY Tod 1V 1] o] ¢ 1T R 114
Chapter 6. UK Environmental Law Post-Brexit

Veerle Heyvaert and Aleksandra CavodKi.......oooeoeeecseoeseeesseesseeneens 115
L INTrOAUCTION coiiiiee e e 115
2. Areas of UK Environmental Law that will be Impacted by Brexit............... 116
3. Prospects for EU-UK Law and Policy Cooperation Post-Brexit................ 118
4. The Great Repeal Act and its Likely Consequences for

UK ENVIrONMENtal LAW......cccooiiiiiiiieieesesiee e 120
5. Devolution before and after the Great Repeal ACt......c.cccovvevevievie i, 123
6. UK Environmental Law after BreXit........cccocvvvveieiieniiieeiese e se e see e 125
7. Conclusion: Post-Brexit Challenges for Environmental Law...................... 133
Vi Intersentia



Contents

Chapter 7. Extracting the UK from EU Financial Services Governance:
Regulatory Recasting or Shadowing from a Distance?

NIAMN MO T ONEY oot
L INtrOAUCTION ottt et e sbe e sbe e sbe e beenbeeebe e
2. EU Financial Governance and the UK: A Clamp on Autonomy or Room
TO INNOVATE? ..ottt e et re e sareeanes
3. Risks to UK Financial Governance and the Post-Brexit UK Governance
F AN 0= o Yo - OSSPSR
4. Recasting UK Financial Governance - and Related Frictions....................
LT O o] o o3 1T 1 T o S

Chapter 8. Intellectual Property Law and Brexit: A Retreat or a Reaffirmatio
of Jurisdiction?

Luke McDonagh @1d Marc Mim Eer ....cccccieiiiiiiicie e
INEFOAUCTION ettt et
2. The Integration of EUropean IP LaW ......cccccvieiiiiciiiic e
KR O3 0] o3 [V E-1 o] 4 RO RSSO RRURRR

Chapter 9. May We Stay? Assessing the Security of Residence for EU Citizen
Living in the UK
StEPhaNIE ReYNO IS oo

INEFOAUCTION (oot et sreenes
. Union Citizens’ Current Residence Rights in the UK Under EU Law ....
3. May We Stay? Speculating on the Retention of Residence Rights

in the Absence of Government GUIdanCe.......cccvcvevivevic v
4. Can We Stay? Ensuring Meaningful Residence and the Reciprocity

(D] ] 4 Ut o] o SRS
ST 0] Vo] V1] [0 o FO SRS TURROSPPR

Chapter 10. Cross-Border Criminal Cooperation after Brexit

ValSamiS MitSil@Qas...coiiiiiiiiiiiiie s e e sreesraesres
L INTFOAUCTION ottt

Criminal Justice Cooperation in Europe’ Area of Freedom, Security

AN JUSTICE ittt s st e e e sre s be s be e beenbeenreesreesbeentens
3. The Impact of Brexit on Domestic Criminal Justice and Security...............
4. The Legal Position ofthe UK after BreXit......ccocovoeviiiiivicvic e
oI o o 11K To] o FO SR

Intersentia

136

n

S

vU



Contents

PART IIl. EXTERNAL RELATIONS

Chapter 11. Membership of the World Trade Organization
Gregory Messenger

INTrOAUCTION .o e
UK Membership atthe WTO ..o
Membership ofthe WTO within the UK
Conclusions

> w0 DN

Chapter 12. UK Trade Policy
Marise Cremona

1. Setting the Scene: What is Trade PoliCy?.......ccoeiiiiiiis v,
o Existing EU Trade Agreements - a Possible Continuity Strategy
3. Preferential Trade Agreements........ccocoovvoiiiiiininiii s
4. Mutual Recognition AQreements......cocovivrverneineineieneeeee

5. Autonomous Trade MeaSUIesS........ccouiviriineiiisi s

g The Multilateral Trading System and Global Trade Environment
7. Trade and Politics

8

Timing and Sequencing

Chapter 13. UK Foreign Investment Protection Policy Post-Brexit
Mavluda Sattorova

INEFOAUCTION (i
Legal Significance of UK International Investment Agreements........
Telos: Why Sign Investment Treaties?....ocvviiiieeninvie v
Process: The Importance of Transparent, Inclusive and Participatory
Investment Treaty-Making

5. Conclusion

~w o

225

225
227
236
244

247

247
251
253
259
260
261
262
264

267

267
268
277

282
285

Chapter 14. Brexit and International Peace and Security: A Crisis for Crisis

Management?
Christian Henderson

L Introduction .
2. The United NationS........ccceeeevvevvieirnennnene,
3. The North Atlantic Treaty Organisation
4. The European UnioN....cccceeevveivennnenne.
5. ConcClUuSiON...cccovicice e,
viii

287

287
288
292
295
302

Intersentia



Contents

Chapter 15- Brexit and Relations between the EU and the UK

AN =

o LU B OF o= e (USROS 305
Withdrawal.......cccooovviieeneennnn 306
LI Lo LT URRTURRR 309
EST=T oL U] 1 SRR SSN 322
(00 Y 0 o] 1V E1 10 o TR 324

Intersentia iX



