TABLE OF CONTENTS

Preface
List of Abbreviations

1 The natura contractus clause in the ancient Roman law
1.1. The words natura and naturalis in the Roman legal language

12

1.3. Nature of the contract in Justinian's constitutions
1.4. Conclusions

1.1.1. Natura and naturalis in the description of situations regulated
DY the TAW .o
1.1.2. The terms natura and naturalis in the wording of law ................
1.1.3. Phrases naturalis ratio and ius naturale in the argumentation of
ROMAN JUFTSTS it e
Nature of the contract clause in the argumentation of classical ju-
1] C PSPPI
1.2.1. Natura depositi and natura obligationis in the works of Emilius
PAPINIAN ot
1.2.2. Natura mandati in the argumentation of Julius Paulus ...............
1.2.3. Natura obligationis and natura contractus in argumentation of
Domitius Ulpian

2. Theoretical elaboration on the nature of the contract clause in the
leading works of the science of Roman law in Europe {ius commune,

gemeines Recht)

2.1. Selection of sources
2.2.

Nature of the contract and determination of its contents using the
notion of naturalia CoONTFraCIUS.........cveeviiiiiiiie e
2.2.1. Theoretical outline of elements of contents of a contract
2.2.2. The nature of the contract and naturalia contractus.....................
2.2.3. Naturalia contractus and the freedom of contract principle

2.3. Nature of the contract and what makes an agreement enforceable ....

11
15

17
17

18
20

23

25

25
31

32
39
46

o1
ol

57
57
59
62
65



2.4. Nature of the contract and setting the boundaries of the freedom of

COMMNACT. ettt 71

2.5. Search for the general nature of contract as what makes the agree-
MeNnt enfOrceable ... 76
P2 ST O 0T o3 1151 [0 o - S 78

3. The nature of the contract clause in European civil codes. Its origin
and function in legal teXIS. ... 83
3.1. Choice of civil codes analysed.........cccooiriiiiiiiiniine e 83
3.2. The nature of the contract clause in the French Code Civil................. 86

3.2.1. The nature of the contract in the deliberations of Jean Domat
and Robert J. POthIier ... 86

3.2.2. Inclusion of the nature of the contract clause as a criterion for
interpretation in article 1135 of Code Civil.....ccccoocviiiiiinnne. 89

3.3. Nature of the obligation and nature of the contract in the German
CIVII COUB ot a3

3.3.1. Nature of the contract in the pandectistic revolution of the
Private 1aw SYSTEM ..o a3
3.3.1.1. Naturalia negotii and the content of contract................... 95
3.3.1.2. The nature of contract and the contract law outline....... 97

3.3.1.3. The nature of the contract and the nature of things in
legal reasoning......ccocooeiiiieiinie e, 99

3.3.2. Inclusion of the nature of the legal relationship as a criterion
for interpretation with respect to the German civil code........... 101

3.3.3. The inclusion of the nature of the contract clause by amend-
ment of the German civil code of 2001 .........c.ccccevvvvviviiiiieenenn, 104

3.4. Typical uses of the term nature in the linguistic formulation of con-
tract law in 19thand 20thcenturies COAesS......cccviiiriiereerieniesee e 108

3.5. The feature (nature) of the legal relationship as a limitation on the
freedom of contract pursuant to the amendment of the Polish civil

COOE OF 1990 ...t e e 110
3.6. Nature of mixed contract clause (CyLleCTBO CMeLLaHHOro 4Orosopa) in
the 1994 civil code of the Russian Federation.........c.ccoccevcvvieneniennne. 113
3.7, CONCIUSIONS ..ttt nreennes 114
4. The interpretation of the nature of the contract statutory clause.
Examples from the civil codes of France, Germany and Poland........... 117
A1 INTFOAUCTION . ..eiiiiiii ettt nnees 117
4.2. Interpretation of article 1135 Code CiVil......ccccoeeviiiieiicee e, 118
4.2.1. Views on the relationship between article 1135 CC and the
pre-codification 1aW ........ccveiiiiiiiic e 119



4.2.2. Forming the creative role of article 1135 CC in legal reasoning .. 121
4.2.3. Towards the nature of the contract as an autonomous basis

for implication of implied terms under article 1135 CC............. 125
4.2.3.1. The issue of the scope of the freedom of interpretation
based on the concept of the nature of the contract ....... 125

4.2.3.2. Basic qualities of judge-made-law built upon article
1135 CC and the concept of the nature of the contract .. 128
4.3. Interpretation of the "conflict with the nature of the contract” in

line With §307 BGB.......ccoooiiiieecee e 132
4.3.1. Basic qualities of German judge-made-law developed
through interpretation of the nature of the contract.................. 132

4.3.2. Between scepticism and moderate conservatism of the Ger-
man theory of private law with regard to the nature of the

CONEFACT ClAUSE ..o 137

4.4, Interpretation of article 35310f the Polish civil code..........ccccvvvvrnnnnnn, 141
4.4.1. The dispute regarding the freedom of interpretation based on

the nature of the legal relationship clause......c.ccccooeiiniinnnne 141

4.4.2. Controversies with respect to the Polish theory of private law
and the nature of the legal relationship clause in the argu-
mentation Of JUAQES ...cooviiiiee e 143
4.5, CONCIUSTONS. ..ottt 148

5. The nature of the contract argument and some dilemmas in contem-
POrary CONTFACE AW .....ccueiiiieiiiiiiece s 154
5.1. The nature of the contract and the intention of contracting parties ... 154
5.2. Nature of the contract and the usefulness of the notion of the type

(0] o0 | - YoX ARSI 161

5.3. The nature of the contract and the basic purposes of the economic
theory Of CONTIaCt........cco e 165

54. The role of the nature of the contract argument in the rapidly
CRANGING TAWS ... e 170
BIblIOgrapny ... 177



