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In  C a rd iff B u s  th e  U K  C o m p etitio n  A p p ea l T ribunal (C A T) aw ard ed  co m p en sa to ry  and  ex em p la ry  
dam ages in  a  p red a tio n  case. T h e  C A T ’s v iew  o f  cau sa tio n  w as n a rro w  and  lo o k ed  a t th e  co n d u c t o f  the  
in frin g er in s tead  o f  the  e ffec t o n  com petition . S ince 2 T ravel G roup  w o u ld  hav e  ex ited  the  m ark e t in 
the  absence o f  the  im pugned  co n d u ct there w as no  adverse  effect on  com petition . T he aw ard  o f  exem plary  
dam ages, th e  firs t b y  th e  CAT, is n o t exp lained , and  sends a p e rv erse  signal th a t sm all firm s n o t fined  
by  th e  O F T  w ill b e  “fin ed ” b y  the  courts.
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E .O N  v C om m ission: W ave o f  L ib era lisa tion  S inks F ran co-G erm an  M ark et  
S h aring  50
T he G enera l C o u rt’s ru lin g  in ZT. O N  v C om m ission  focuses on  a 1975 g eo g rap h ic  m ark e t sharing  
ag reem en t b e tw een  energy  g ian ts  G D F Suez and  E .O N  R uhrgas. T he  C o u rt affirm s th e  C o m m iss io n ’s 
dec is io n  find ing  th e  ag reem en t co n tra ry  to  E U  law. T he ju d g m e n t con ta ins p a rticu la rly  n o tew o rth y  
o b serva tions o n  the  re la tio n sh ip  b e tw een  (the  lev e l of) lib e ra lisa tio n  and  th e  ap p lica tio n  o f  co m p etitio n  
law.

JO H N  M . C O N N O R C artel F ine Severity  and the E u rop ean  C om m ission: 2 0 0 7 -2 0 1 1  58
T his artic le  an a ly ses the  first 22  carte l d ec is ions o f  the  E u ro p ean  C o m m iss io n  u n d e r its 2006  rev ised  
F in ing  G u ide lines. T he  au th o r finds th a t the  sev erity  o f  the  carte l fines re la tiv e  to  a ffec ted  sales is ab o u t 
doub le  th a t o f  th e  fines d ec id e d  u n d e r the  p rev io u s 1998 G uide lines. S ev erity  v aries  o n ly  m o d estly  
across co m p an ies  in  th e  sam e  cartel. A  large m in o rity  o f  E C  fines n o w  d isgorge  the  m o n o p o ly  p ro fits  
accu m u la ted  b y  carte lists . Yet, th e  new  fine gu id e lin es are no  m o re  severe  th an  co n tem p o ran eo u s U S 
D O J crim inal fines.
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T he R oad  A fter  P fleiderer: A u strian  P relim inary  R eferen ce R aises N ew  
Q uestions on A ccess to  F ile  by T h ird  P arties in  C artel P roceed in gs 78
In  P fle id erer  th e  E u ro p ean  C o u rt o f  Justice  (E C J) co n d u c ted  to  som e ex ten t a  b a lan c in g  ac t be tw een  
h av in g  successfu l len ien cy  sch em es in  p lace  and  the  p riv a te  in te rest in  b e in g  ab le  to  c la im  dam ages. 
T he ru ling  w as o f  lim ited  sco p e  and  m any  questions on  how  to  reco n cile  p u b lic  w ith  p riv a te  enfo rcem en t 
still rem ain . N ow , a seco n d  p re lim in ary  re feren ce  has been  b ro u g h t b e fo re  th e  EC J.

D R  M IC H A E L  S A L L E R D igita l E v id en ce G ath erin g  in G erm an  C artel In vestiga tion s 84
T he artic le  g ives an  o v erv iew  o f  d ig ita l ev idence  gath erin g  fro m  the  p e rsp ec tiv e  o f  a  n a tio n a l authority , 
the G erm an  B undeskarte llam t. It d escribes the B K artA ’s s tandard  approach  for d ig ita l ev idence gathering  
an d  d iscusses ty p ica l p ro b lem s re la ted  to  d ig ita l ev idence ga thering , su ch  as d es tru c tio n  o f  ev idence, 
p resen ce  o f  law y er d u rin g  the  sifting , in c id en ta l ev idence, search  te rm s o r leg a l p riv ilege.

PIE R R E  M O U L L E T H ow  S h ould  U n d ertak in gs A pp roach  C om m itm en t P rop osa l in  A n titru st  
P roceed ings?  86
T his p ap er p ro v id es use fu l g u id an ce  to u n d ertak in g s in  o rd er to en h an ce  th e ir ab ility  to  dec ide  w h eth er 
o r no t to  en ter in to  a co m m itm en t p ro ced u re , and to  gain  co m m an d  o f  effec tive  n eg o tia tio n  strateg ies. 
It w ill strive  to  p re sen t th e  d riv in g  forces and  ava ilab le  too ls in  o rd e r to  b e tte r  u n d e rs tan d  b o th  streng ths 
and w ealm esses o f  th e  p arties in v o lv ed  in  the  p rocedure . U n d ertak in g s m ay  in d eed  g e t to  a s tronger 
positio n  w h ile  m as te rin g  th e  ru les  o f  th e  gam e as w e ll as the  g ea rin g  m ech an ics  o f  a  su ccessfu l p ro p o sa l 
to  com m it.



T H O M A S  H O E H N  A N D  A L E X  L EW IS Interoperability Rem edies, FRANO L icensing and Innovation: A  R eview  of  
R ecent Case L aw  101
T his article p rov ides an  analysis o f  recen t m erger and  an titru s t case law  in  E urope, the  U nited  S tates 
and  C hina concern ing  the u se  o f  in teroperab ility  and  open  in terface obligations as a com petition  law  
rem edy. T here  have been  several h igh -p ro fde  cases in  h ig h -tech  industries that lead  us to  doubt w hether 
the  righ t balance has b een  found  betw een the p rom otion  o f  com petition  and  innovation . W e identify  
effects on  incen tives to  innovate  that re late to the duration  o f  an  in teroperab ility  rem edy, the m onito ring  
req u ired  to ensure  com pliance and the com m ercial term s (such  as F R A N D  and  royalty -free) associated  
w ith  the  licensing  o f  inform ation .

C a se  N o te
R O B E R T  M IK L Ó S  B A B IR A D Case Note: U PM -K ym m ene Oyj v Com m ission 112

D iscusses w hen  p artic ipa tion  b y  an undertak ing  in the  subgroups o f  a cartel operating  at E U  level w ill 
suffic ien tly  estab lish  its liab ility  for the  p roh ib ited  art. 101(1) T FE U  actions o f  the carte l as a w hole. 
A ssesses w hen  an u n d ertak in g ’s aw areness o f  the p roh ib ited  conduct o f  a carte l operating  at E U  level 
is adequate  for pu rposes o f  estab lish ing  liability.
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Truxal 117

N a tio n a l R ep o rts  
European Institutions M E R G E R  REG ULATIO NS

Prior notifications o f  concentrations N -15

Czech Republic A BU SE OF D O M INANCE  
Telephony services N -1 7

Denam rk LEG ISLATIO N  
Com petition A ct N -1 8

Finland LEG ISLATIO N  
Com petition A ct N -1 9

France A BU SE OF D O M INANCE  
France Telecom N -2 0

G erm any A N T I-C O M PETITIV E A G REEM ENTS  
Infringem ent N -21

Greece ABUSE OF DO M IN A N C E  
Infringem ent N -2 2

Ireland M ERG ERS
Inform ation technology N -2 4

Netherlands A BU SE OF D O M INANCE  
C om plaint N -2 5

Spain A N TI C O M PETITIVE A G REEM ENTS  
Penalties N -2 6

Spain AN TI-C O M PETITIV E AG R EEM EN TS  
Price-fixing N -2 6

Spain AN TI-C O M PETITIV E AG R EEM EN TS  
Com m unication services N -2 7

Spain A N TI-C O M PETITIV E AG R EEM EN TS  
H otel prices N -2 7



Spain L E G IS L A T IO N  
R a ilw a y  fre ig h t N -2 7

Spain A N T I C O M P E T IT IV E  P R A C T IC E S  
A u to m o tiv e  fu e l N - 2 7

T urkey L E G IS L A T IO N  
H o r iz o n ta l co -o p e r a tio n  N - 2 8

T urkey A N T I  C O M P E T IT IV E  A G R E E M E N T S  
R e a d y -m ix e d  c o n cre te  N -2 8

T urkey A N T I-C O M P E T IT IV E  A G R E E M E N T S  
B a n k in g  se rv ic e s  N - 2 9

T urkey A B U S E  O F  D O M IN A N C E  
M ic r o so ft  N - 3 0

U K P R O C E D U R E  
G u id e lin e  N - 3 0

U K P R O C E D U R E
M a r k e t in v e s t ig a tio n  N - 3 1

U S M E R G E R S  
S e tt le m e n t N - 3 1

U S M E R G E R S
P o s t-m e r g e r  c h a lle n g e  N -3 2

U S M E R G E R S
U n iv ersa l H e a lth  S erv ices  In c  N -3 3

U S P R O C E D U R E
F T C  In v e st ig a tio n s  N -3 3


