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CJEU AstraZeneca Judgment: Groping Towards a Test for Patent Office

Dealings 171

AstraZeneca sets the antitrust standard for dealings with the patent office and regulatory authorities.
The EU Court of Justice’s judgment brings this long-running saga to an end. Though a loss for
AstraZeneca, the EU Court pulls back from the more extreme dicta of the General Court. The latter
found unlawful any objectively misleading statement before the patent office, regardless of whether it
was honestly made or promptly withdrawn. The Court of Justice concludes that no liability arises for
ordinary fallibility in patent office dealings. But as the article examines, by failing to articulate an
alternative test, it leaves the law in doubt. The precise boundaries of the legal standard of liability will
be the subject of future litigation. But the industry and patent practitioners now have some basis for
claiming that day-to-day patenting practices should generally escape antitrust liability.

Disclosure of leniency materials in follow-on damages actions: striking “the
right balance” between the interests of leniency applicants and private

claimants? 174

This article surveys national courts’ differing approaches to the Pfleiderer balancing exercise and
alternative routes by which claimants are seeking access to leniency documents. It evaluates efforts by
European Union and national regulators to “strike the right balance” between the interests of leniency
applicants and damages claimants, and considers the implications of the present uncertainty for disclosure
requests in the United States.

Vertical price fixing in the United States — Who’s in charge? 183

This article discusses vertical price fixing (resale price maintenance) in the United States. It provides a
historical context for the Supreme Court’s 2007 Leegin decision, which eliminated the century-old
federal rule holding vertical price fixing illegal per se. The article then describes how some states have
retained the per se rule and offers guidance for negotiating the resulting legal patchwork.

UK calls for ban of parallel trade of prescription medicines—what are the EU

competition law implications? 189
This article examines the United Kingdom’s proposal to introduce legislation that would ban parallel
trade of medicines in light of EU competition rules and the most recent jurisprudence of the EU courts.

Does the Pfleiderer Judgment make the fight against international cartels more
difficult? 197

Pfleiderer risks to upset the balance between the objectives of leniency and the pursuit of private damage
claims. A UK High Court propounded a useful balancing test similar to a test of the US Supreme Court
for granting a discovery request for documents located abroad. Bilateral treaties allow exchange of
leniency information only on the basis of a waiver.

The European Commission’s Decision-making on State Aid for Financial

Institutions— Good Regulation in the Absence of Good Governance? 207
This article provides a brief overview of the EU State aid control of rescue and restructuring aids for
financial institutions during the financial and sovereign debt crisis. It analyses the Commission s subtle
regulatory approach in applying the EU State aid rules, in particular TFEU art.107(3)(b), to State aids
for financial institutions during the crisis, thereby shaping the post-crisis financial sector.

From the Nexans judgment to the “next” improvements of the EU dawn raid

procedure? 214

This article comments on the recent Nexans and Prysmian judgments which discuss the requirements
for the Commission to have reasonable ground, sufficient information and enough evidence before
launching an inspection. By strengthening this obligation, the two judgments enhance the judicial
protection of inspected undertakings and may pave the way to the next improvements of EU dawn raid
procedure.
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Is Trinko a useful model for the European Union? 218

In 2004, the Supreme Court’s Trinko decision in the United States introduced an innovative method of
analysis to examine an antitrust/competition law claim in a regulated market. In addition, the decision
significantly narrowed the substantive scope of pre-existing law with respect to refusal-to-deal doctrine
The setting for the decision involved telecommunications markets and the antitrust/competition law
claim implicated the interrelationships between a competition-enhancing regulatory statute and the
antitrust laws. The steps in the US method of analysis are described and then applied to the Deutsche
Telekom case in the European Union. The extent to which the Trinko decision precludes antitrust law
claims in regulated markets is linked to how courts interpret two key substantive principles of the
decision. It is found that the Trinko decision provides a useful methodological lesson for examining
competition claims in regulated markets for the European Union but is found lacking in its substantive
principles contributions to competition law.

Cunning as a Fox—Dutch Competition Authority clears long-term acquisition
of Dutch football broadcasting rights 223

The Dutch Competition Authority (NMa)’s recently approved a 12-year broadcasting deal between FOX
International Channels and the media and commercial arm of the Premier football league (Eredivisie)
in the Netherlands. The NMa’s informal opinion on the proposed modes of exploitation ofthe broadcasting
rights demonstrates a worrying sign of competition law enforcement fatigue in the area of sports media
rights.
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