
2013  V olum e 34  Issu e  
10
IS S N : 0 1 4 4 -3 0 5 4

European Competition Law 
Review
Table o f C ontents

A rtic les
R O N A  B A R -IS A A C  A N D  M A TT H EW  
S H E R M A N

Inform ation exchanges and the double agent: com peting undertakings in 
vertical trading relationships 503
T his article analy ses the  trea tm en t o f  in fo rm ation  exchange in  horizon tal and  vertical re la tionsh ips at 
bo th  E uropean  and U K  level and  iden tifies a no tab le  gap  o f  analysis, w here  tw o com peting  undertak ings 
also trade in  a v ertical re la tionsh ip  as supp lier and  custom er.

G E O F F  E D W A R D S A N D  M IK E  
W A L K ER

W hen is a m argin squeeze not an abuse? 509
O fcom  recen tly  c lo sed  its m arg in  squeeze in vestiga tion  o f  B T ’s p ric ing  o f  its W h o lesa le  C alls product, 
find ing  neg ativ e  m arg ins, b u t no abuse. T h is m em o app lauds O fcom  for its conclusion  and  its carefu l 
analysis o f  e ifec ts  and  d iscusses a n um ber o f  in te resting  concep tual issues th a t arose  in  the m odelling  
o f  m argins.

A N N E L I H O W A R D Akzo —  W hat a Carry O n ... Extra-territoriality, corporate veils and SLC 512
O n June 21, 2013, the CAT con firm ed  that the U n ited  K in g d o m ’s C om petition  C om m ission  had  the 
p ow er to p roh ib it a foreign  m erger transaction  betw een  tw o com panies b ased  outside the U nited  K ingdom . 
It upheld  the  b ar to  the acqu is ition  by  a D utch  com pany  (A kzo) o f  the rem ain ing  shares in  an  Italian  
m etal pack ag in g  coatings com pany  (M etlac) on  the  basis th a t the  m erger w o u ld  lead  to  a substan tia l 
lessen ing  o f  com petition  in  the U n ited  K ingdom . T he CC w as the only  com petition  authority , out o f  a 
to tal o f  n ine w orldw ide, to  veto  the  transaction .

JE A N -M IC H E L  C O U M E S  A N D  
B À R B A R A  D ÍA Z

N ew  Proposed EU Rules for Technology Transfer A greem ents 515
T he C o m m issio n ’s in itia tive  to renew  the T T B E R  reflec ts the im portance o f  IP licensing  in  the EEA . 
T he rev isions p roposed  b y  the C om m ission  a im  at p reserv ing  an appropria te  ba lance  b e tw een  p reserv ing  
effective co m petition  and  p ro tec tion  o f  IP righ ts . Som e o f  the  suggested  changes go in  the  r igh t d irection  
b y  c larify ing  the cu rren t tex t. O thers m ay  b e  less w elcom e b y  industry  since i f  th ey  m ay  h av e  the  effect 
o f  u n d erm in ing  a co m p an y ’s incen tive  to  license.

E D U R N E  N A V A R RO  V A R O N A  A N D  
L U IS  M O S C O S O

M erger o f C om petition A uthority and R egulators in Spain: Creation o f the 
National M arkets and C om petition C om m ission 518
T he Spanish  P arliam en t has passed  a new  law  creating  the  N ationa l M arkets and  C om petition  
C om m ission . T h is bod y  m erges the  cu rren t com petition  au thority  w ith  the regu la to rs o f  severa l sectors, 
includ ing  te lecom m unica tions and  m edia , energy and  transport. T he aim  o f  th is m acro -regu la to ry  body  
is to  guaran tee  the co rrec t func tion ing  and  transparency  o f  effective co m petition  in  all m arkets fo r the 
benefit o f  consum ers.

P E T E R  P IC H T U nsettling news for reverse paym ent settlem ents —  The Suprem e C ourt’s 
A ctavis ruling overturns the “scope o f the patent-test” 523
T he U S S uprem e C ourt has ru led  on  reverse  p aym en t se ttlem en ts te rm ina ting  IP litiga tion  in  the pharm a 
sector. R ejecting  the paten t holder-friend ly  approach p rev iously  app lied  by  the  m ajo rity  o f  C ircuit Courts, 
the A ctav is  ru ling  favors a trunca ted  ru le o f  reason  tes t th a t is c lose to p resu m p tiv e  illegality. A  pa ten t 
v a lid ity /in fringem en t defence w ill p robab ly  no t be  ava ilab le  to  the pa ten t holder.

D E R E K  R ID  Y A RD Creditworthy? The O FT R eview  o f P ersonal Current A ccounts 528
O n January  25 , 2013 the O FT  issued  a R ev iew  o f  the  U K  personal cu rren t accoun t (PC  A ) m arket. The 
R ev iew  concluded  that “ lo ngstand ing  com petition  co n ce rn s” rem ain  in  the P C A  m arke t, bu t op ted  to 
defer the th rea t o f  a full m ark e t in v estiga tion  fo r tw o years. T his artic le  exam ines the econom ic ra tionale  
for the U K  reg u la to rs’ co n tinued  p reo ccupation  w ith  in te rven tion  in the P C A  sector.

E N R IC O  C A M IL L E R I A decade o f EU antitrust private enforcem ent: chronicle o f a failure 
foretold? 531
T he article focuses on  the  m odern isa tion  o f  E u ropean  com petition  law  p rocedu res and  enforcem ent, as 
in troduced  b y  v irtue  o f  R egu la tion  1/2003. T he U -tu rn  o f  a hyb rid  (pub lic  and  p riva te ) enforcem ent 
m echan ism  system  is critica lly  ana ly sed  in  the light o f  the  lim its show n b y  p riva te  law  rem edies and 
the in trinsic political con ten t o f  an titru st in  E urope.



D R  M IK A  O IN O N EN M ergers with a financially distressed com pany in the United States and  
European Union: alike, but not the sam e 538
The U S and E U  m erger control is in  m any respects converged. Yet incongruencies still exist. Som e 
discrepancies are m ore form alistic and theoretical, b u t practical differences in  their analysis also persist. 
O ne such little-d iscussed  issue relates to  the assessm ent o f  m ergers involving a financially  d istressed  
com pany. This issue is exam ined in this article both  as to the failing firm  and flailing  firm  argum ents. 
B oth  the U S and EU  approaches are dealt w ith, and the fundam ental differences betw een  the tw o 
com petition  system s are outlined.

KATRI PA A S-M O H A N D O Choice o f m erger notification system  for sm all econom ies 548
The article gives an overview  o f  various m erger notification  system s and seeks fo r the best alternative 
for sm all econom ies. It argues that voluntary  notification  system s have significant appeal as com pared 
to m andatory  system s. The com plications related  to voluntary  system s could  be alleviated by  proper 
design o f  deterrent m echanism s and enforcem ent m easures, and by  coupling the vo luntary  system  w ith 
som e light m andatory  inform ational obligations.

B ook  R eview s
D R  M O R ITZ JA K O B S Standard Essential Patents, FRAND Com m itm ents and Com petition Law  554

D R  A R N D T  C H R ISTIA N SEN C om petition Cases from  the European Union: The Ultim ate G uide to Leading  
Cases from  the EU, M em ber States and EFTA, 2nd edition 555

D R  A L E X A N D R  SV ETLIC IN II The Design o f Com petition Law Institutions: G lobal Norm s, Local Choices 557

N ation a l R eports  
France PR O C EDU RE

A nti-com petitive practices N-141

Slovenia A N TI-C O M PETIT IV E PR ACTICES  
Food N-142

Spain A N T I-C O M PE T IT IV E  A G R E EM EN TS  
Paper envelopes N -142

Spain A N T I C O M PET ITIV E A G R E EM EN TS  
Sports broadcasting rights N-143

UK G ENERAL
Enforcem ent activity N -144

US PR O C ED U R E
Private enforcem ent N-145

US A N T I-C O M P E T IT IV E  A G R E EM EN TS  
E -book sales N -146

US A N T I-C O M P E T IT IV E  PR A C T IC E S  
Patent assertion entities N -148


