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A rtic les
R O G E R  G A M B L E W h e th e r  n ea p  o r  sp r in g , th e  t id e  tu r n s  fo r  p r iv a te  e n fo r c e m en t:  th e  E U  

p r o p o sa l fo r  a D ir e c t iv e  on  d a m a g e s  e x a m in e d  611
O n Ju n e  11, 201 3  th e  E u ro p e a n  C o m m iss io n  p u b lish e d  a  n u m b e r  o f  m e a su re s  d e s ig n e d  to  fa c ilita te  
e ffe c tiv e  p riv a te  en fo rc e m e n t o f  E U  a n titru s t ru le s . Its b ro ad  o b jec tiv e s  a re  to  o p tim ise  th e  in te ra c tio n  
b e tw een  the  pu b lic  an d  p riv a te  en fo rcem en t o f  co m p e titio n  law  and  to  en su re  th a t v ic tim s o f  in frin g em en ts  
o f  the  E U  co m p e titio n  ru le s  can  o b ta in  fu ll c o m p en sa tio n . T h e  fo cu s o f  the  a r tic le  is th e  p ro p o se d  
D irec tiv e  to  e s ta b lish  co m m o n  E U  ru les  o n  a c tio n s  fo r  p r iv a te  d am ag es . A f te r  b r ie f ly  c o n s id e rin g  th e  
v a rio u s  ru le s  d e s ig n e d  to  fa c ilita te  d a m a g e s  c la im s, th e  a rtic le  co n s id e rs  th e  cen tra l issu e  o f  acce ss  to  
ev id en ce  an d  ask s w h e th e r  th e  p ro p o se d  D ire c tiv e  s trik es th e  co rre c t b a la n c e  b e tw e e n  the  in te re s ts  o f  
th e  re g u la to r  (in  p ro te c tin g  its im m u n ity  p ro g ra m m e  b y  en su rin g  ev id en ce  p ro v id e d  to  it b y  im m u n ity  
a p p lic an ts  rem a in s  co n f id e n tia l)  an d  th e  r ig h ts  o f  c la im an ts  (to  g a in  acce ss  to  th a t  in fo rm a tio n  in  o rd e r  
to  be  ab le  to  fu lly  ex e rc ise  th e ir  r ig h ts  u n d e r  th e  T rea ty  to  c la im  co m p e n s a tio n  fo r  lo ss su ffe re d  a t the  
h an d s  o f  th e  carte l).

M A R IA  H E L D  A N D  U T E  Z IN S M E IS T E R P a y -fo r -d e la y  o r  r e v e r se  p a y m e n t se tt le m e n ts  —  a w a r  o f  ro se s  b e tw e e n  
c o m p e tit io n  a n d  p a te n t  la w  in  E u r o p e  a n d  in  th e  U n ite d  S ta te s?  E u r o p e a n  
C o m m iss io n  fin e s  L u n d b e c k  a n d  o th e r  p h a r m a  c o m p a n ie s  fo r  d e la y in g  m a r k e t  
e n tr y  o f  g e n e r ic  m e d ic in e s  621
C o m p e titio n  au th o ritie s  w o rld w id e  h av e  lo n g  b e e n  co n ce rn ed  ab o u t so -ca lled  “p ay -fo r-d e lay ” o r “rev e rse  
p ay m e n t” se ttlem en ts  in v o lv in g  a v a lu e  tra n sfe r  fro m  an  o rig in a to r  to  a g en e ric  p h a n n a c e u tic a l  co m p an y  
in  ex ch an g e  fo r  th e  la t te r ’s ag re e m e n t to  p o s tp o n e  its  g en e ric  p ro d u c t’s m a rk e t en try . In  2 0 1 3 , b o th  the  
U S  S u p re m e  C o u rt a n d  th e  E u ro p ean  C o m m iss io n  h av e  issu ed  la n d m a rk  d ec is io n s  o n  the  su b jec t. T h e  
a r tic le  su m m arise s  an d  an a ly se s  the  b ack g ro u n d , th e  d iffe ren ces  an d  th e  p o te n tia l fu tu re  im p a c t o f  the  
tw o  a u th o r itie s ’ d ec is io n s .

D R  JÄ N IS  N E IM A N IS C a se  la w  o f  th e  S u p r e m e  C o u r t  o f  L a tv ia  a b o u t a b u se  o f  d o m in a n t  p o s it io n  in  
re ta il tr a d e  631
T h is  a r tic le  p re se n ts  an  o v e rv ie w  o f  re c e n t case  law  o f  the  S u p re m e  C o u rt o f  L a tv ia  ab o u t a b u se  o f  
d o m in an ce  in  re ta il  trad e . T h e  c o n c e p t o f  ab u se  o f  d o m in a n c e  is u se d  in  c o m p e titio n  law , b u t in  re ta il  
trad e  w e  can  sp e ak  ab o u t fa ir  o r  u n fa ir  trad e  p ro v is io n s . H o w ev er, in  L a tv ia , the  c o n c e p t o f  d o m in a n t 
p o s itio n  an d  o b lig a tio n s  o f  su ch  m a rk e t p la y e r  is u se d  to  reg u la te  re ta il  trad e . T h a t w as  the  le g is la to r ’s 
re ac tio n  to  th e  h ig h  c o n c e n tra tio n  o f  m a rk e t p o w e r  in  the  h an d s  o f  b ig  re ta il  ch a in s . T h e  a r tic le  fo cu ses  
o n  tw o  cases  w h ic h  a re  v e ry  c lo se ly  co n n e c te d  w ith  p ro b le m s o f  co n c e n tra tio n  in  the  re ta il  m ark e t. T he  
th ird  case  d ea ls  m o re  w ith  p ro c e d u ra l issu es  -  the  fo rm  o f  o p e ra tiv e  p a r t o f  th e  n a tio n a l co m p e titio n  
a u th o rity  an d  p r in c ip le s  o f  leg a l security .

Q IA N L A N  W U C h in a ’s M e r g e r  R e g u la tio n : in  se a r c h  o f  th e o r ie s  o f  h a r m  6 3 4
B e h in d  th e  co n v e rg e n c e  w ith  g lo b a l m e rg e r  reg u la tio n  in v es tig a tio n s , C h in a  h a s  s ta rted  to  d e v e lo p  its 
o w n  th eo rie s  o f  h a rm . T h e  a r tic le  an a ly se s  se lec ted  C h in ese  d ec is io n s  o n  h o r iz o n ta l, v e r tic a l an d  
co n g lo m era te  m erg e rs . I t  a im s to  rev ea l an  e m erg in g  p a tte rn  in  th e  id ea s  o n  th e o r ie s  o f  h a rm  in  C h in a  
an d  an a ly se  its im p a c t on  C h in a ’s m e rg e r  reg u la tio n .

P E D R O  C A L L O L  G A R C IA E v e r  d o u b te d  th e  “ c o n v e r g e n c e ” o f  c o m p e tit io n  a n d  r e g u la t io n ?  S p a in  
in te g r a te s  its  s e c to r  r e g u la to r s  a n d  th e  C o m p e tit io n  A u th o r ity  u n d e r  a s in g le  
a g e n c y  r o o f  642
I f  c o n v e rg en ce  o f  co m p e titio n  an d  reg u la tio n  is h a p p e n in g  an y w h e re , o f  a ll p la c e s  it w o u ld  be  in  S pain . 
T h is is c e r ta in ly  th e  case  on  th e  e n fo rc em en t side  o f  th in g s, g iv en  th a t th e  S p an ish  L e g is la tu re  h as m erg ed  
the  C o m p e titio n  A u th o r ity  w ith  th e  energy , te le co m s , m ed ia , p o s ta l, r a ilw a y  an d  a irp o rt N R A s, c rea tin g  
a su p e r  re g u la to r  th a t  su rp a sse s , in  am b itio n  an d  sc o p e  o f  a c tio n , c o m p a ra tiv e  law  p re c e d e n ts  su c h  as 
the  G erm an  B u n d e sn e tz a g e n tu r  o r th e  D u tch  A u th o rity  fo r C o n su m ers  an d  M ark e ts . T h is  su p e r  regu la to r, 
th e  C N M C , h a s  b e e n  b o m  a m id s t co n s id e ra b le  co n tro v ersy , n a tio n a lly  an d  in te rn a tio n a lly .



K IR A N  D E S A I P u b lic  h o sp ita l m erg ers:  a ca se  fo r  b r o a d e r  c o n s id e r a t io n s  th a n  c o m p e tit io n  
la w ?  646
P u b lic  h o sp ita ls  h a v e  p a r tic u la r  c h a rac te r is tic s : p ro v id in g  se rv ice s  o f  g en e ra l e co n o m ic  in te re s t  (art. 106 
T F E U ) th a t  n e e d  n o t be  su b je c t to  c o m p e titio n  law , th e  se rv ice s  are  c red en ce  g o o d s, p ro d u c t and  
g e o g rap h ic  m a rk e t d e f in itio n  h a s  p ro v e d  co n ten tio u s , an d  th e  m an y  s tak eh o ld e rs  h av e  in te re s ts , m an y  
n o t p ecu n ia ry , th a t do  n o t w h o lly  o v e rlap . T h ese  e lem en ts  ra ise  th e  q u e s tio n  a d d re ssed  in  th is  a r tic le  o f  
w h e th e r  th e  u ltim a te  d ec is io n  on  h o sp ita l m e rg e rs  w o u ld  b e  b e tte r  tak en  b y  th e  g o v e rn m e n t o n  b ro ad e r  
c o n s id e ra tio n s  th a n  co m p e titio n  law .

V A S IL IK I E R IS IM I A N D  M A R IA  
IO A N N ID O U

S ta n d -A lo n e  D a m a g e s  A c tio n s:  In s ig h ts  fro m  G r e e c e  a n d  C y p r u s  6 5 4
W h ile  th e  d eb a te  at th e  E U  lev e l fo cu se s  m a in ly  o n  fo llo w -o n  a c tio n s  fo r  d am ag es , th e  re a li ty  a t n a tio n a l 
lev e l in  th e  case  o f  G reece  an d  C y p ru s  su g g e s ts  th a t s ta n d -a lo n e  ac tio n s  in d eed  ex is t, o r  th e re  is sco p e  
to  b e  fu rth e r  p ro m o te d . T h is  r e a liz a tio n  co u ld  b e  fu rth e r  u se d  a s a  sp rin g b o a rd  in  o rd e r  to  ra ise  aw a ren ess  
an d  a d v o ca te  h ig h e r  lev e ls  o f  co m p e titio n  litig a tio n  b o th  o f  the  sta n d -a lo n e  as w e ll as th e  fo llo w -o n  
type.

C o m m en t
D R  PAT M C C L O U G H A N B a la n c in g  R e g u la t io n  a n d  C o m p e tit io n — T h e  C a se  o f  Ir ish  B a n k in g  658

B a n k in g  m ark e ts  are  g en u in e ly  sp ec ia l o w in g  to  th e ir  in f lu e n ce  on  the  re s t o f  the  econom y . T h ey  d em an d  
a m ix  o f  c o m p e titio n  an d  re g u la tio n  to  fu n c tio n  effec tiv e ly . B a la n c in g  the  m ix  is g en e ra lly  d if fic u lt and  
th is  h as  co m e  in to  sh a rp  r e l ie f  in  the  co n te x t o f  I re la n d ’s d ram a tic  b a n k in g  se c to r  c o llap se  in  2 0 0 8 . T h is  
co m m e n ta ry  re v ie w s  d e v e lo p m e n ts  to  d a te  an d  id e n tifie s  a  ro le  fo r  co m p e titio n  p o lic y  to  en su re  u s e rs ’ 
in te re s ts  a re  se rv ed  an d  th a t I re la n d ’s re b u ild in g  o f  its b a n k in g  se c to r  is n o t d e s ig n ed  so le ly  w ith  the  
b an k s  in  m ind .
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D R  P IN A R  A K M A N E U  C o m p e tit io n  L a w  H a n d b o o k  2 0 1 3  E d it io n  660

M A R K  P U R S E B r o b e r g  on  th e  E u r o p e a n  C o m m is s io n ’s J u r isd ic t io n  to  S c r u tin is e  M e r g e r s ,  
4 th  ed n  661

N a tio n a l R ep orts  
C h a n n e l Is la n d s M E R G E R S

E n fo r c e m e n t  a c t iv ity  N -1 5 5

S lo v e n ia L E G IS L A T IO N  
P r o c e d u r e s  N -1 5 7

S w itz e r la n d P R O C E U D R E

E c o n o m ic  e x p e r t  o p in io n s  N - 15 8


