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n u m b er 3 o f 2005  on  th e  P ro tec tio n  o f  C o m p e titio n  a n d  th e  P ro h ib itio n  o f  M o n o p o lis tic  P rac tices  (E C L ), 
stem m in g  from  the fact th a t con tracts o r  ag reem en ts p resu p p o se  that th e ir  p arties  co n clu d ed  th em  w ilfully . 
H o w ev er, co n s id e rin g  the  E C A ’s d ec is io n s  it w ill  b e  re v ea led  th a t th e re  are  tw o  m a in  en fo rc em en t 
p o lic ie s . T h e  f irs t is w h e re  the  E C A  in te rp re ts  s ta te  c o m p u ls io n  b ro ad ly  an d  h en ce  it re fra in s  fro m  
in sp e c tin g  an y  m ark e t w h ere  th e re  is any  so rt o f  g o v e rn m en ta l p resence . T he  seco n d  is w h e re  th e  E C A  
ap p lie s  th e  s ta te  co m p u ls io n  defence , n a rro w ly  b r in g in g  its en fo rcem en t p o licy  in  line  w ith  th a t o f  the  
E u ro p ean  U n io n  w h ere  it d ec id ed  in  a n u m b er o f  cases  th a t m on ito rin g , sp o n so rin g , o r ap p ro v in g  
a n ti-co m p e titiv e  co n d u c t a re  n o t seen  as v a lid  d e fen ces  b y  in fringers  to  escap e  th e  en fo rc em en t o f  the  
E C L . It is a rg u ed  th a t th is  n a rro w  in te rp re ta tio n  o f  th e  sta te  co m p u ls io n  defen ce  seem s lik e ly  to  b eco m e  
th e  p rev a len t en fo rcem en t po licy . T h is is b ecau se  it is su p p o rted  b y  a  d ec is io n  b y  th e  C o u rt o f  A p p ea l 
en su rin g  th a t th e  E C A  has th e  ju r is d ic tio n  to  in te rv en e  in  an y  m arke t, en ab lin g  it to  ap p ly  th e  E C L  
w ith o u t b e in g  o b stru c ted  b y  g o v ern m en ta l actions.
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