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A development in State aid practice - tax rulings and settlements become a

focus of attention 575

Three State aid investigations were opened by a Task Force within DG COMP in relation to fiscal
measures. These investigations are the current expression of concerns by Member States of harmful
taxation and unfair taxation dating back to at least 1998. This article describes the background to these
investigations and offers a prognosis.

State aid and sport: football clubs in difficulty 581

The article explores the interplay between EU sports policy and the internal market through a review
of Commission State aid investigations involving professional football clubs in the Netherlands and
Spain. The article focuses upon the State aid rules applicable to professional sports clubs experiencine
financial difficulty.

Most Favoured Nation Clauses Revisited 588

Recent investigations into MEN clauses have resulted in a number ofprohibition or commitment decisions,
with several investigations still under way. Despite the recent attention by competition authorities, MEN
clauses have anti-competitive effects in only a limited number of circumstances. This article revisits the
function and effects of MEN clauses and the circumstances under which competition law scrutiny may
be warranted.

Parent liability and claims for recovery between joint and several debtors

according to EU antitrust law 594

At the moment, European antitrust law deals with the hot topic of parent companies’ liability for the
misconduct of their subsidiaries which infringed antitrust law, in particular violations of the cartel ban.
While it is settled case law ofthe European Courts that, in principle, a parent company can be held liable
to pay a fine to the European Commission and/or to national antitrust agencies for an antitrust infringement
of one its subsidiaries, the Court of Justice ofthe European Union (ECJ) now was asked to decide upon
the question of which company internally will ultimately be responsible for fines imposed on a parent
and its subsidiary jointly and severally. This question is of particularly significant importance in cases
in which the parent and the subsidiary belonged to the same group during the period in which the
infringement was committed but the subsidiary is sold during or after the cartel infringement or fine
decision. Recent judgments rendered by the ECJ indicate that it will be up to the national courts to deal
with the specifics of every individual case and to decide on internal liabilities. Still, various questions
remain in this context. The author argues that the question of internal liability has to be answered, in
particular by taking into account principles of European law, which ultimately could prevent parent
companies from (entirely) recovering payments made to the European Commission for antitrust fines
from their former subsidiaries simply by arguing that it was their subsidiaries’ fault that an infringement
of European antitrust law was committed. To solve the question of internal liability, one could rather
argue that the specific company of the joint and several debtors which (potentially) profited from the
cartel infringement committed by the former economic unit is ultimately responsible. A practicable
solution could be to (rebuttably) presume that this is the parent company, since it is typically in a position
to exercise decisive influence over its subsidiary, also regarding profits (presumption of parent’s profit).
The recent developments will also have a substantial impact on firms abroad which are exposed to
antitrust risks in Europe or which even already face cartel allegations by European authorities. This
article will summarize the European legal principles and give an overview ofthe ECJ’s case law and
the possible outcome of the pending proceedings on the issue of internal liability.

Iron Curtain at the border: Gazprom and the Russian blocking order to prevent

the extraterritoriality of EU competition law 601

This article provides an overview of the Russian blocking order that is aimed at preventing Russian
strategic companies from any external co-operation regarding allegations of breaches of competition
rules. In particular, the blocking order requires that even in the event of co-operation, permission must
first be sought and any disclosure of infonnation will be limited in addition to what is already made
public. The article discusses the emergence of Russian competition law, and attempts to apply EU
competition law extraterritorially in the context of international law.
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European Commission v Dimosia Epicheirisi llektrismou AE (DEI) 613
Discusses the European Court of Justice’s interpretation of whether an abuse is required by a dominant
undertaking, which is in receipt of exclusive rights under a Member State’s national law provision, for
an infringement finding under art. 106(1) TFEU operating in conjunction with art. 102 TFEU. The Court
also considers the requirements necessary for a finding of an infringement where there has been no

anti-competitive abuse by a dominant undertaking.

China’s Anti-Monopoly Law: The First Five Years 617

EU Cartel Enforcement: Reconciling Effective Public Enforcement with
Fundamental Rights 619

ANTI COMPETITIVE AGREEMENTS
Consortia N-103

ABUSE OF DOMINANCE
Valio Ltd N-103

LEGISLATION
Streamlining Act N-104

GENERAL
Competition Protection Agency N-105

ANTI-COMPETITIVE AGREEMENTS
Domestic coffee-makers N-106



