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Zealand court that it was “in part” in New Zealand as mere theory and based on a “complete absence 
of any evidence”. The Australian judge was right to reject the arguments put forward by the ACCC, and 
that analysis of the data shows that importers were unlikely to have influenced the market for air freight 
in Hong Kong, Singapore and Jakarta as claimed.

The compatibility of MEN clauses with EU competition law 107
Whilst competition authorities seem to have tolerated MEN clauses in the past, the most recent 
investigations o f MEN clauses by competition authorities in several EU Member States show that this 
is about to change. Rightfully so. MEN clauses typically restrict competition within the meaning of 
art. 101 TFEU and they are abusive when used by dominant companies.

The prosecution of government-sponsored cartels: a legal dilemma 112
Certain price cartels are unusual in the sense that the cartel members’ behaviour is in some way fostered 
or sponsored by the government. In these cases, there seems to be a confusion between a private 
anti-competitive conduct and the government’s prerogative to intervene in prices. The question was 
analysed by the ECJ in the Consorzio Industrie Fiammiferi case (2003), in which public participation 
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