TABLE OF CONTENTS

PAGE
o ] £= ol RS PRTSTPR n
Table OfADDIEVIAtIONS..........ccviiiiii s vn
TaDIE OF CASES... .ottt enee s Xxx![C
Table OF STALULES.......ccieieee e Xc|
Table of Statutory INSTrUMENTS.........ccoiiie s CXX1
Table of European Material...........ccccvoiiiieiieiiice e e
Table Of TAKeOVErs COde.......coiiiiiiiiie e CXXXV
PARA
PART 1
Introductory
1. TYPES AND FUNCTIONS OF COMPANIES
Uses to Which the Company May Be PUt........cccoocciiiiiiieienc s 1-1
Business vehicles: companies and partnerships (limited and
unlimited)
Partnership Act 1890 and Companies Act 2006..............cccccvervrennnne 1-2
Limited Liability Partnerships Act 2000............ccccceeveeiverecieseennns 1-4
Limited Partnership ACt 1907........cccccveveiiieie i 1-5
Non-business vehicles: charitable, community interest and
limited by guarantee companies
Not-for-profit Companies...........ccceveiviiiiciece e 1-6
Company limited by guarantee............cccocevveveiieiieve e, 1-8
Company limited by shares.........c.ccccoveveieie e, 1-11
Community Interest Company (“CIC")...cccccevvveieiieieiie e, 1-12
The advantages of the modem corporate form..............ccccceeveviienenn. 1-13
Different Types of Registered Companies...........ccccecuveeeriiiieeecnnnnenn. 1-17
Public and private COMPANIES.........cccevveiiieiie e 1-18
Officially listed and other publicly traded companies....................... 1-22
Limited and unlimited COMPANIES.........ccceieiiiiieiiee e 1-27
Classification according to size: large, medium and micro
(010 0] o F= Va1 1= F TP PPN \-2S

Classification according to activity: for-profit and
NOt-fOr-profit COMPANIES.........oiiiiiieee e 1-29



Xii

CONTENTS

Unregistered Companies and Other Forms of

Incorporation
Statutory and chartered COMpPAaNIes...........ccccevvveviieiieeiiee e, 1-31
Building societies, friendly societies and co-operatives................... 1-34
Open-ended iNvVeStmMent COMPANIES.........ccceveeiereeresreeseerieseseeneens 1-36

European Union Forms of Incorporation

European Economic Interest Grouping........cccocevevveviieniesiieeseesnneens 1-37
The European Company (societas europaea or “SE™)......cccccccevuenee. 1-40
CONCIUSION. ...t e e et e e et e e e e nabe e e e e nrees 1-47

ADVANTAGES AND DISADVANTAGES OF

INCORPORATION
Legal Entity Distinct from its Members..........c.cccoceeiiiiieeciciiee e, 2-1
Limited LiabiliTy . ..ccoeeiiiiie et s e e e e e 2-9
e oY oY=y o SR UPRPROUPPRR 2-16
Suing and beiNg SUEd..........ccoci i 2-18
Perpetual SUCCESSION.......cccciiiii i 2-19
Transferable SNAKES.........ccocc it 2-24
Management under a Board Structure............cccccccoovvvieeeeiinee e, 2-27
BOrrOWING...coi i 2-31
L= =1 L] o T TP PUPPOPRTROPI 2-34
Formalities and EXpense.......ccccocciiiiiiii i 2-35
Publicity

The company’s affairs..........ccccoeiiiiiiicic e 2-39

The company’s members and directors............ccccevvveveieeiecicseeenene, 20

“People with significant control”—the PSC Register.............cco....... 2-42
CONCIUSION. ..ttt bbb be e ne e 2"N8

SOURCES OF COMPANY LAW AND THE COMPANY"’S
CONSTITUTION

o 18 L et =1= TSP RTRROPURRRROORTR 3-1
Primary 1egislation............cccccvvciiiie i 3-3
Secondary 1egislation............ccceiiiiiiiiie e 3-5
Delegated rule-making

The Financial Conduct AUthOFitY........c.cceee e 3-7
Financial Reporting CouncCil...........ccccoeiveiiiiiiiece e 3-9

COMMON TAWW ..t e e eneees 3-10



CONTENTS Xiii

Review and reform. ...t 3-11
The Company’s Constitution
The significance of the constitution............c.cccccveveiieii e, 3-13
Model articles Of aSSOCIAtION..........ccovviiiieiiiicie e 3-14
What constitutes the conStitUtIoN?............cccoviviieiiiieie e 3-16
The legal status of the constitution............cccccoevveveiie e, 3-18
(i) The parties to the contract............cccccveeiieiie i, 3-19
(if) The contract as a public document............ccccoeviiininininnnn 3-20
(in) Limits to the provisions which can be enforced: only
Fights “as a MemMbEr™ ... 3-23
(iv) Further limits to the provisions which can be
enforced: not mere procedural irregularities.............cc.......... 3-27
(v) Altering the CONEIraCt..........ccoevviiriiiiiieseeceseee s 3-31
Shareholder AgQreemMENTS.......cciiveeiieeii i 3-33
The European Company ........cccccciiiiiiiiie e narees 3-36

FORMATION PROCEDURES

Formation of Different Types of Company.........cccceoceeeiiiineciiiinnneenn, 4-1
StAtUtOry COMPANIES.......oviieiiieiiirieeii ettt 4-2
Chartered COMPANIES........ccvviiirieeie e 4-3
Registered COMPANIES..........cceiveieiiecieie e 4-4

Forming a Company by Registration
Registration dOCUMENTS. .........ccoiiiiiiiieieee s 4-5
Certificate Of INCOrPOratION..........ccvviiiiiiicieiee e 4-7
Purchase of a shelf-company...........cccccooveviiiiiicic i, 4-9

Choice of Type of Registered Company.......cccccceeeeeiiiiiiiivieeiieeeeniiians 4-10

Choice of Company Name.........ccovviiiiiii e 4-13
Warning the public about limited liability or other status................ 4-14
Prohibition on illegal or offensive N@Mes..........ccccceoevviciencienenn 4-16
Names requiring special approval...........ccccccveviviieiiiie e 4-17
Prohibition on using a name already allocated............c...ccccovvvennnne. 4-18
Restrictions on use of a defunct company’s name—phoenix
COMPANTES. ...ttt ettt b bbbttt et et bbb b 4-19
Use of a business name other than the corporate name.................... 4-20

Mandatory and Elective Name Changes........ccccccccovviiinieeiieieeiinnnns 4-22
Requirements to Change a NAME........ccceevveiieiie i 4-23
PasSiNg OFf @CHIONS.........cooviiiieie e 4-25
Company names adjudiCators..........ccooererereninieiene e 4-27
Company’s election to change its NAMEe..........ccccoeevveve e ceece e, 4-30
Effect of a name Change.........ccoovvii e 4-31

Choice of Appropriate Articles 4-32



XIV CONTENTS

Challenging the Certificate of Incorporation........cccc.....covevvnneen. 4-34
Commencement of BUSINESS.........cccceeiiiiiiii i 4-38
Re-Registration of an Existing Company........cccccoeiiiiiiiiiiiinnnncennn 4-39
(i) Private company becoming publicC............ccoceiiiiniiiiiie, 4-40
(ii) Public company becoming private limited company................ 4711
(iii) Private or public limited company becoming
UNTIMITE. ... 4-43
Ban on vacillation between limited and unlimited........................ 4n44
(iv) Unlimited company becoming a private limited
(070] 1 0] 0 1= 11 2P 4-45
(v) Becoming or ceasing to be a community interest
(010] 001 o 1= 11 V2T UPPROTRIN 4746
(070 a Tl FUT=TT ] o TSR 4" 17

5. PRE-INCORPORATION AND INITIAL CORPORATE
CONTRACTING

(F) o aoYe U Ley u[o] o FRTRUURUUTTRR RPN 5-1

“Promoters” and their Dealings with the Company

Meaning Of “PrOoMOTEr™ ..o e 5-2
DULieS OF PrOMOLETS.......ccuiiiiiiciieiiciiee e 5-6

(@) StatULOry FUIES......coece e 5-7

(b) Common law and equitable rules...........ccccooveiiiiiiiiie e, 5-10

(c) Full disclosure and CONSENL..........ccceveiieeiieeieeie e 5-11
Remedies for breach of promoters’ duties...........ccccoevveiiiiiiiiinnnn, 5-15
Remuneration of pPromoters...........ccccceveiieiiiic e 5-21
Preliminary Contracts Entered Into by Promoters..................... 5-23
Companies' Pre-Incorporation Contracts.........cccccccccvviniiveinneiciiinins 5-24
(O7o a YT FU =TT o T PR 5-29

6. OVERSEAS COMPANIES, EU LAW AND CORPORATE
MOBILITY

OVverseas COMPANIES. ..ot 6-2
Establishment: branch and place of business...........ccccoeiininniinn. 6-4
Disclosure obligations.........c.cocvieiiiiiiiniee e 6-5
Execution of documents and Names...........ccoceveveneneienene s, 6-7
Other mandatory ProVISIONS...........coeieieririnenie e 6-8

Company Law at EU Level
HarmMONISALION. ........eeiieiiiece e 6-9
A new approach and SubSIdIarity........c.ccccevvvereiiienie e 6-12
EU forms of iNnCOrporation.............cccecvevieiee e 6-13

The single financial market and company law...........ccccociininenn. 6-14



CONTENTS

COrporate gOVEIMANCE. .......cviveriereererieieresresreseeesteeesssseseeseesessessessasens
Reform of the existing directives

Corporate Mobility
DOMESLIC FUIES......eicviice et
EU law: initial incorporation...........ccccocveveieeieiic s e
EU law: subsequent re-inCOrporation...........cccooceveereeienieseeneninneens
EU law: alternative transfer mechanisms
Conclusion

Conclusion

PART 2
Separate Legal Personality and Limited Liability

CORPORATE ACTIONS

Introduction

Contractual Rights and Liabilities..........ccccovviiiiieiiieeiee e,
Contracting through the board or the shareholders
COIECHIVEIY ...
Constructive notice and the rule in Turquand’s case
Statutory protection for third parties dealing with the
(@ “Infavour ofa person dealing with a company in
QOO TAITN ™7 .
(b) “Dealing with @ COmMpPany™.........ccocovirinieiieee s
(C) PEISONS. .....ei ettt st
(d) The dIFECLOIS.....ccvieiieccee et
(e) Any limitation under the company3 constitution.....................
(f) The internal effects of lack ofauthority
Contracting through agents...........cccceeieeiiiiiiesieciee e
AGENCY PrINCIPIES.....oiiiiiee s
Establishing the ostensible authority of corporate agents
KNOWIEAGE. ...
Knowledge of the constitution as an aid to third parties?................
Ratification
OVEIAIL....c s
The ultra vires doctrine and the objects clause

TOrt @and Crime.. ..o e e
Tortious liability

Vicarious Hability.........ccoooiiiiiii

Assumption of responsibility

Recovery by the companyfrom the agent............cccocoevevviieinnen.
Liability ofnon-involved directors

7-26



XVI CONTENTS

Accessory lability........cooce i 7-36
Direct Hability. ..o 7-37
Criminal lability ... 7-38
Regulatory offencCes........c.ovevv e 7-39
1dentifiCAtION. .....cc.oeiiie s 770
Beyond “directing mind and Will”..........ccccooiiiiinie, 7-41
Criminal liability ofdireCtors.........cccccovvevviveiicie e "12
Corporate manslaughter............cccoceeveiieiicic s, 7-M3
SANCHIONS. ...t 7-44
Personal liability under the 2007 ACT.........cccooeiiiiiiininneiieee, 7745
Failure to prevent criminal acts..........c.cccocvvveiiieve i, 7-46
Litigation by the COMPANY.......ccccciiiiiiie e 1-Al
(@70) g Vol FUT=] To) o THTNRR O PRRSUPPPRRRSPPRP 7-48

8. LIMITED LIABILITY AND LIFTING THE VEIL

The Rationale for Limited Liability......cccccoooviviiiiiiiee e 8-1
Legal Responses to Limited Liability......cccccoiiiiiiiiiiiie e 8-5
Disclosure of information..............ccccoveviieniciicc e 8-6
LiTting The VeIl 8-7
Under statute OF CONIACL...........ccoeiviciiieiiicie e 8-8

AL COMMON JAW.....oiiiiiiiiic e 8-10
The “single economic unit” argument............cccccveveveeiieseereseenne 8-11
Fagade Or SNaM.........ccoiiiiiiic e 8-12

The agency and trust arguments...........ccceveeereeeeneniesiee e 8-13

The interests OfJUSTICE. ..o 8-14

Laa o] 0] o gT=] xRS 8-15
CONCIUSION. ...t e e e e e s s rar e e e e e e e e e aas 8-17

9. PERSONAL LIABILITY FOR ABUSES OF LIMITED
LIABILITY

Premature Trading.......ccciiiiiiiii e 9-3
Fraudulent and Wrongful Trading.......ccccccccciiiviiiiiiiniccciiiiieeeee e, 9-4
Civil liability for fraudulent trading............cccooiiiiiniiniinciecee, 9-5
WroNgful trading........ccevveiiiiiiiiie s 9-6
ShadOW IFECLOIS.......ccvvcieiiece et 9-7

The declaration..........cccvoiie i 9-8
Impact of the wrongful trading provisions............ccecevveveneneniene. 9-9
Common Law Duties in Relation to Creditors.........ccoccvvvvieveeeiinnnns 9-11
Phoendc Companies and the Abuse of Company Names.................. 9-16
The ProhibitioN. ..o 9-17

(=] o] 1 (0] o LSS SRS 9-19



10.

11.

CONTENTS XVii

Misdescription of the Company and Trading
DiSCIOSUNES....c.cco oo 9-20

Company Groups

Limited HabIIty .......ccooiiiiiee e 9-21
Ignoring separate legal personality...........ccooooeiiiiienincienice, 9-24
OFY o Vol N L= o o FRR 9-25
DISQUALIFICATION OF DIRECTORS
Disqualification Orders and Undertakings...........ccovevveeieiiiiiinnnnnn, 10-2
Scope of disqualification orders and undertakings.............cccccoeeeenee 10-3
COMPENSALION. .....eiiiiiiieiieieeee ettt 10-4
Disqualification on Grounds of Unfitness..........ccccvveeeiieenineeenn, 10-5
The role of the INSOIVENCY SEIrVICE.......ccccovvievieie e 10-7
The role ofthe COUNt..........cooiiiii tO-8
Breach of commercial morality..........ccccooeiiiinniinin 10-9
Recklessness and iNCOMPELENCE..........cccvvvvevverieiieesie e 10-10
Disqualification on Grounds other than Unfitness
SerioUS OFFENCES.......couiiiiiicce e 10—12
Disqualification in connection with civil liability for
fraudulent or wrongful trading.........ccccceeeviiiiinnne e 10-13
Failure to comply with reporting requirements............ccccceceevervnenen. 10-14
Register of Disqualification Orders.........ccccvvvveviieiiiiiiiiiieeeeenens 10-15
BanKIUPES......ciiiie e 10-16
(O o o =1 ol OF= 1= = =T 10-17
(07 Y a o] LB E=] {) o TR T 10-18
LEGAL CAPITAL, MINIMUM CAPITAL AND
VERIFICATION
Meaning of Capital.......ccccccciveiiiiie e 11-1
Nominal Value and Share Premiums
NOMINAl VAIUE.........ooviiiici e 11-3
No issue of shares at @ diSCOUNT............ccovcvereireiieinie e 11-4
The Share Premiumi ... U-6
Minimum Capital.......ccccccviiiiie e 11-8
Objections to the minimum capital requirement..............cccccceevveennen. 11-9
Disclosure and VerificatioN...........ccocciiiiiiiii s 11-10
Initial statement and return of allotments............ccooeiviiiiiiniee. 11-11
Abolition of authorised capital.........c.ccooviviiiniiiie, 11-12



Xviii CONTENTS

Consideration received UPON ISSUE........ccviuerereriireeieienienienie s 11-13
Rules applying to all companies...........cccccovevieviiiesecce e 11-14
Public COMPANIES........oiiiiiii e 11-15
Valuation ofnon-cash consideration..............cccccvvvvvverveciesnennnnn, 11-16
Further provisions as to SANCLIONS..........cccceveeveeveevesie e 11-18

Share capital and choice of Currency..........cccccceviieiiiiiiccic e, 11-19

Capitalisation ISSUES.......cccveiiiii i 11-20
CONCIUSION ...ttt et e e e et e e e e e s abe e e e e aaaeaeas 11-21

12. DIVIDENDS AND DISTRIBUTIONS

The Basic RUBES.........ooooii 12-1
Public and private COMPANIES........ccccveiviiieie et 12-2
Identifying the Amount Available for Distribution.................... 12-5
Interim and initial aCCOUNTS..........cceiiiiiiiiiiiecee e 12-6
INtEriM AIVIAENAS.....cccvieeiiiec e 12-7
Adverse developments subsequent to the accounts.........c...ccccuveneee. 12-8
Disguised DistribDUTIONS..........cooiiiiiiiiiiieec et saraees 12-9
INtra-group tranSters.........ov i 12-11
Consequences of Unlawful Distributions
Recovery from mMembDErS....... ..o 12-12
Recovery from dir€CtOrS........coooviiiiiiiiiiieeecee e 12-13
(=Y 0] 1.0 VU 12-15
The CENrAl ISSUES......ccueeiviecieeciie ettt 12-16

13. CAPITAL MAINTENANCE

Acquisitions of Own Shares

The general pronibition............ccooiiiiiii 13-2
Acquisition through @ NOMINEE..........cccceveveeierieie e 13-3
Company may not be a member ofits holding
COMPANY. ...ttt e sr e nenes 13-4
Specific exceptions to the general prohibition.............c.cc.ccoovennnee. 13-5

Redemption And Re-Purchase

INEFOTUCTION. ... e 13-7
SOME NISTONY ....viiiiiicie et 13-8
General restrictions on redeemable shares and on
FEPUNCNASES. ...cveieiicie ettt nre s 13-9

Creditor protection: all compPanies...........cccevvvevievii e 13-11

Private companies: redemption or purchase out of capital............. 13-12
Directors ' StatemMent...........ccevveieiieece e 13-14
Shareholder resolution...........cccccoeviiienene 13-15
Appeal t0 the COUNt.......cooiiii e 13-16

Legal capital CONSEQUENCES.........cooveveeieriieieee e 13-17



CONTENTS XIX

Protection for shareNOlders..........cccveviieiiieie i 13-19
Off-market PUrChases. ..o iiiiicecec e 13-20
MarKet PUICNASES......ccveivieieiiecie et 13-21
Companies with a premium listing.......cc.cccoovvevviieiiecceee e 13-22

Payments otherwise than by way of the price.......c.ccccccevcvvievvenenne. 13-23

TreasuUry SNAreS.........cccciiiiiieie e 13-24
Sale Oftreasury Shares.........ccccvieiievie e 13-26
Whilst the shares are in treasury........cccoceevveeeiieseesesceere e 13-27

Failure by the company to perform...........cccccooviiiiiiiiiciniicn, 13-28

CONCIUSION. ...t 13-29

reduction of Capital

Why are reductions of capital allowed?............ccccoevvieiiiiinccienn. 13-30

The Statutory ProCeAUIES........cccuviiveeiie et 13-33

Procedure applying to all companies..........cccccoveeviiiiiieiie i 13-34
Creditor ODJECTION........ccec i 13-35
Confirmation by the COUIt...........ccoeiiiiiiiiie e, 13-36

Procedure available to private companies only...........ccccveieenene. 13-39
SolveNncy StatemMeNnt...........ccvv e 13-40
Reduction, distributions and re-purchase...........ccccccooveiiieiiennnnnn, 13-43

Financial Assistance

Rationale and history of the rule.............ccccooiiiiii 13-44
The ProhibItION........cooiii e 13-47
The exceptions
SPECITIC EXCEPLIONS.....cuiiiiiiiicie et 13-50
General EXCEPLIONS. .........ooviieieiiriese e 13-52
Exemption for private COMPAaNIEs.........ccccovererieiieieiene e 13-55
Civil remedies for breach of the prohibition.............cccccooeiiiiiiins 13-56
(7o a YT FU =TT o] o PSSR 13-59
PART 3
Corporate Governance: The Board and Shareholders
14, THE BOARD
The Role of the Board..........ccccceiiii e, 14-1
The default provision in the model articles..........ccccccevvvevviieivcnene 14-3
The power of the board—the legal effect of the articles
The board and shareholders............cccoviiiiiiinii 14-5
The board and senior management............cccveveveevesieesineseseeseean, 14-9
Default and confirmation powers of the general meeting............... 14-11
Unanimous consent ofthe shareholders.............cccccocovnvinnnen. 14-15
The mandatory involvement of shareholders in corporate
ECISTONS. ...ttt bbb 14-18

The mandatory functions of the directors...........cccocevcveveivevninenne. 14-21



XX CONTENTS

Appointment of DireCtOrS..........ccoceiviviiii e 14 23
Remuneration of Directors........ccccccciiiiiiiiic e 14-30
Composition of the remuneration committee.............cccoeevvecvrenen. 14-33

Mandatory shareholder approval of certain aspects of the
remuneration package

GENEIAL....ocei e 14-34
Long-term incentive pay SChemes...........cccccevvevviieiieece e, 14-35
Mandatory and advisory shareholder votes on remuneration
policy and implementation.............c.ccccoveieiieninc e 14-38
General disclosure: the directors’ remuneration report.................. 14-44
Removal of DireCTOrS. ..ottt 14718
Shareholders’ statutory termination rights.............ccccceeevveieennen, 14-49
Weighted voting MghtS.........cocoiiiiiiiiiice 14-51
Director & procedural rightson termination............c.ccoceeeerernenn, 14-52
Directors contractual rights on termination...........c.ccccceceeeenenn. 14-53
Control of termination PaYMENTS........cccoovreriririnieieee e 14-56
DISCIOSUIE......oeiiiciiieeee s 14-57
Shareholder approval..........c.cccceiiiiiiiiie 14-59
Structure and Composition of the Board.............ccccccevcvvveeinnen. 14 63
Legal rules on board Structure............cccocvevieeiie s, 14-64
Legal rules on board composition
Employee representatiVves..........cccvvereeieiienveie e 14-67
Gender diversity—women on boards...........ccocceviiiiiiiiineee 14-68
Corporate governance codes, The Cadbury Report and
NON-EXECULIVE QIFECTONS......iiiiiieiieieie e 14-69
The requirements of the UK Corporate Governance
(0o -SSR 14-75
Enforcement of the UK Corporate Governance Code................... 14-77
CONCIUSION. ...t et 14 81

15. SHAREHOLDER DECISION-MAKING
The Role of the Shareholders..........cccviiiiiiiii e 151

Shareholder Decision-Making without Shareholder

Meetings

The nature of the problem...........oooii i, \s @

WIIttEN FeSOIULIONS. ......oovvieieiece e 15_8
Where written resolutions not available..............ccccooceiiieninene, 1510
The procedure for passing written resolutions................ccc........ 15-11
Written resolutions proposed by members..........cccoceovvenenennnnn. 15-13
Wider written resolution provisions under the articles............... 15-14

Unanimous consent at common law..........c.ccocevviieninncniie e, 1515

Improving Shareholder Participation
Analyses of shareholder participation...........ccccccceevviieeiieiiic i, 15-22



The Mechanics of Meetings

CONTENTS

The role of institutional investors
Conflicts of interest and inactivity
“Fiduciary investors ”’
The UK Stewardship Code

The role of indirect investors

all companies

companies

Types of resolution
Wording and notice ofproposed resolutions
Convening a meeting of the shareholders
Annual general meetings
Other general meetings
Meetings convened by the court

Getting items onto the agenda and expressing views on
agenda items
Placing an item on the agenda
Circulation of members'statements
Notice of meetings and information about the agenda
Length ofnotice
Special notice

Attending the meeting
Proxies
Corporations’ representatives

Voting and verification of votes
Voting as a governance issue
Votes on a show ofhands and polls
Verifying votes
Establishing who is entitled to vote
Publicity for votes and resolutions
“Empty ” voting

Miscellaneous matters
Chairman
Adjournments
Class meetings
Forms of communication by the company
Forms of communication to the company

Conclusion

Governance rights—voluntary transfer arrangements for

Information rights—mandatory transfer options in traded

What happens at meetings?........cccccevvevevieri e

What iS @ MEETING?.....cooiiiiiiiiiirre e

The contents ofthe notice ofthe meeting and circulars ...
Communicating notice ofthe meeting to the members....

XXI

15-25
15-27
15-29
15-30
15-31

15-34

15-40

15-42
15-43
15-44
15717
15718
15-49
15-51

.15-53
.15-55

.15-56
.15-57
.15-59
.15-60
15-61
.15-63
.15-65
.15-66

.15-67
15-72

15-73
15-75
15-76
. 15-77
..15-78
.15-81

..15-82
..15-83
..15-84
..15-85
..15-86

15-87



XXII CONTENTS

16. DIRECTORS' DUTIES

[0} W geYo [BToy o To) o PRRUU NPT O PR UOPPRRROPPPP 16-1
To Whom and by Whom are the Duties Owed?
To whom are the general duties owed and who can sue for
their breach?
ThE COMPANY.....cciiiiiiiie et 16-4
Individual shareholders...........cccooveiiiii 16-5
Other StakenoIdersS.........ccoveve i 16—7
By whom are the general duties owed?
Defacto and shadow direCtors.........cccovierieneerinie e 16-8
SENIOT MANAGETS. ... ittt 16-11
FOrmer dirCIOIS. ..ot 16—13
Directors ofinsolvent companies...........cccceveevieiiiie s 16-14
Directors’ Duties of Skill, Care and Diligence
Historical development..........ccociiiiiiiiineee e 16-15
The statutory Standard............ccocoiiiiiniiiee e, 16-16
REMEAIES. ...t bbb 16-20

Introduction to Directors' Various Duties of Good Faith
and Loyalty
Historical background..............cccoiiiiiiiin 16-21

Categories Of AULIES........cccveviieerece e 16-22
Duty to Act within Powers.......ccccccoiiiiiiiiiiec e 16-23
Acting in accordance with the constitution
Constitutional lIMitations...........ccovveiiiieniiere e 16-24
Other SITUALIONS?.......veieeie e 16-25
Improper purposes
THE FUIE. .. e 16-26
Which purposes are improper?........cuveienerenenesesieseseeeens 16-27
When is a power exercisedfor improper purposes?................... 16-29
REMEIES......c.oiiiiic e 16-30
Duty to Exercise Independent Judgment............ccoevuvvvvvieeeeeiiinnnne, 16-33
Taking advice and delegating authority..........cccoceooniiiiiniinenn. 16-34
Exercise of future diSCretion..........cocvevvvveeiivene s 16-35
NOMINEE AIFECIOIS....c.viiviiiitieiieiee e 16-36
Duty to Promote the Success of the Company
Settling the statutory formula..........ccccooviiiiii e, 16-37
Interpreting the statutory formula
Defining the coOmMpPany3 SUCCESS........cccevververeeriesireieseeseesee e 16740
Failure to have regard, or due regard, to relevant
MNATLETS. ...t e e en 16-41
A duty to disclose Wrongdoing...........ccooeeeerenenenenenese e 16-45
The problem of “short-termism >”.........ccccoovieieiieie e 16"46

COrpOrate grOUPS.....coiiiieiiiieeiiee et e et esire e bee e e e e e breesrrae e 16-47



CONTENTS XXiii

EMPIOYEES......oeiii 16™48
(@4 T 1 (0] -SSR 16-49
DONALIONS. ..ottt 16-50
OVERVIEW OF THE NO-CONFLICT RULES........cccocviiiiiiininienie e 16-52
Transactions with the Company (Self-Dealing)
The scope of the relevant Provisions...........ccocceveeieniereeieeseenesens 16-54
Approval MeChanISMS..........cuiiiiiie e 16-55
Duty to declare interests in relation to proposed transactions
OF AITANGEIMENTS. ... .eiiiiii ettt e e e e e sraeeesnreeans 16-57
Purpose ofthe disclosure requIrement............cceevevinenieniennnnns 16-58
Who is subject to this duty?.........ccccoeveieiieiieeceeee e 16-59
The interests to be diSCIOSEd...........ccovieiiiiiiiiiee e 16-60
Methods OfdiSCIOSUIE. .........coiiiieiiecieerere e 16-61
REMEAIES. ... e 16-62
A continuing rolefor the articles in setting tighter
CONSEFAINTS. ... 16-63
Duty to declare interests in relation to existing transactions
OF AITANGEIMENTS. ...t 16-64
Methods OfdISCIOSUNE.........cccviiiieiieicieiec e 16-65
REMEAIES. ...t 16-66
Transactions between the Company and Directors
Requiring Special Approval of Members...........cccceevvveiiiee e, 16-67
Relationship with the general duties...........ccccoveiiviiiiieiicieceen, 16-68
Substantial property transactions
The scope ofthe requirementfor shareholder approval............. 16-70
(o= o] € o] LSS 16-72
REMEAIES. ... s 16-73
Additional rulesfor listed companies...........ccoocevvenieiniieiinnene. 16-77
Loans, quasi-loans and credit transactions
Arrangements COVEIEU........ccvvuviieiiveriesieniese e ee e 16-78
Method ofapproval and related discloSUIeS..........cccccveveeiieeiinnns 1681
EXCEPLIONS......oiiiiiie ittt 1682
REMEAIES. ..ot 16-83
Directors’ service contracts and gratuitous payments to
(0T To1 (o] £ RSP URTRRT 16-84
Political donations and exXpenditure..........cccovvvvreiienencneniseeee 16-85

Conflicts of Interest and the Use of Corporate Property,
Information and Opportunity

The scope and functioning of section 175..........cccccevviieiiccecnenne. 16-86
A strict approach to conflicts of interest..........ccooovviiiiiiicen. 16-87
Identification of “corporate” OppPOrtUNIties........cccvvvervverereeriesnnne 16-89
[SSUES OTSCOPE.....eeiiiiieiieiei et 16-90
Effect ofdirector3 resignation............cccocvevieeiieiiicvic e 16-94

Effect ofboard determinations OfSCOPE.........c.ccoovveivieiineninnn. 16-95



XXIV

17.

CONTENTS

Competing and multiple directorships.........cccooveiveeiiiiii e 16-99
Competing with the COmMPaNnYy.........ccccccviiiniininieee e 16-100
Multiple directorships........cccoceviveve i 16-102

Approval by the board.............cooeiiiiii 16-103

A CONCEPLUAL ISSUEB.......eiiiiiiiiiic s 16-105

REMEAIES......ceeiice et 16-106

Duty not to Accept Benefits from Third Parties
The scope Of SECION 176........ccccvvviiieiiiiie e 16-107
REMEAIES. ... 16-108
Remedies for Breach of DUy ....ccccccoiiiiiiiiiciceee e, 16-109

(@) Injunction or declaration............c.cooeieieneiesc s 16-110

(b) Damages Or COMPENSALION.........ccceevereerreiereeie e sieeree e 16-111

(c) “Restoration” Of Property......cccccceveiieiiiesie e 16-112

(d) Avoidance Of CONTIACES.........cccooereriiiiieerere e 16-113

(e) Accounting for profits: disgorgement of disloyal

0 =T 1TSS 16-114

(F)  Summary dismissal..........ccccoeiieiieiiiiieiieee e 16-116

Shareholder Approval or “Whitewash” of Specific
Breaches of DU ... e 16-117

What is being decided?..........covvevviieiieie e 16-118

Who can take the decision for the company?.............ccccceeveieennenn 16-119

Disenfranchising particular VOters............cccccvvviiiniciencic e 16-121

VOtING MAJOTTHIES. ....viivieiecie e nneas 16-123

Non-ratifiable breaches............ccoooviiiiin 16-124

General Provisions Exempting Directors from Liability

Statutory CONSEIAINTS........civieiiecie e 16-125

Conflicts OF INTEreSt........ccove e 16-126

Provisions providing directors with an indemnity............ccc....... 16-128
INSUTANCE...... oo 16-129
Third party iINdeMNItIES..........cooiiiiiiiiceeeee e 16-130

Pension scheme indemnity..........ccooooiiiiiiiiiicii s 16-132

Relief Granted by the CoOUNt.......ccoiiiiiiiiiiiic e 16-133
Liability of Third Parties........cccccccccvieeiiiiiie e 16-134
Limitation OF ACTIONS......ccciiiiiieee ettt rer e 16-138
CONCIUSION....cic it et e st e e e et e e e s e erree e e e eanes 16-140

THE DERIVATIVE CLAIM AND PERSONAL ACTIONS
AGAINST DIRECTORS

The Nature of the Problem and the Potential

STe) LU} o) o 1TSS PURRRRP
The board and HtIgation............cooiiiiiiiir e 17-2



18.

CONTENTS XXV

The shareholders collectively and litigation............cccccooevininiiennnn 17-3
Derivative ClaiMS.........ccoviiieice e 1771
Other possible SOIULIONS...........ccceiiiiieiicece e 17-7

The General Statutory Derivative Claim
The scope of the statutory derivative claim

The court3 gatekeeper role.........cciiininic e 17-11
The types ofclaims covered by the statutory regime.................. 17-13
Shareholder claimants...........ccccoiiiiiiiiie e 17-16
Deciding whether to give permission for the derivative
ClATML e s 17-17
The primafacie case andjudicial management of
PFOCEEAINGS. ..veeveeete ettt sne e 17-18
Mandatory refusal Ofpermission...........ccccvvvevenienneni e 17-19
Discretionary grant ofpermission...........cccccoveveiveieece e s, 17-20
Varieties of derivative claim
Taking over existing Claims..........ccooveiiiiinnineee 17-22
Multiple derivative Claims..........ccccocviieiiieiicceee e 17-24
The subsequent conduct of the derivative claim
GENEIAl ISSUEBS......oitiiiiiiiietieie ettt 17-25
INFOrMation FIgNtS........ccooiiiiiiiiiece e 17-26
0SS ettt 17-27
Restrictions on settlement............ccoocveiiiiiniene e, 17-28
The Statutory Derivative Claim for Unauthorised
Political EXpenditure..........occccccciiiiiiiiiiiii e 17-29
Shareholders’ Personal Claims Against Directors................... 17-32
RETIECTIVE 10SS.. ..o 17-34
(0] o Yol FUE=] To] o FH SRR SURRRSSPRR 17-39

BREACH OF CORPORATE DUTIES: ADMINISTRATIVE
REMEDIES

(FRX & goYe [8[o3 ulo) o FRTTRTERRRRRR TR 1S-1

Informal Investigations. Disclosure of Documents and
[ oY g aa7=1 o] o VUSSR ROPPRR 18-2

Formal Investigations by Inspectors

When inspectors can be appointed..........ccoceeeveienenienienienieeieeeeeens 18-5
Conduct of inspections
Extent ofthe iNSPectors 'POWENS.........ccoveiieiveveiieese e 18-7
Control ofthe INSPECLOrs 'POWETS.......ccocrveiierviriireirenineeieee s 18-8
REPOITS. ..t 18-10
Power of Investigation of Company Ownership..........c.ccovvveeeeeenn. 18-11

Liability for Costs of Investigations.............ccccevvvvvveeeeee e sivnveenen. 18-12



XXVI

19.

20.

CONTENTS

Follow-Up to Investigations..........cccccceeeiiiiiiiiiiicc e 18-13

CONCIUSION oottt ettt e e e e e e e e e e e e e e e e eeeeeennnnns 18-15

PART 4
Corporate Governance—Majority and Minority Shareholders

CONTROLLING MEMBERS' VOTING

(TR o e Yo L6 Lo o [o) 2 T 19-1

Review of Shareholders' Decisions

The Starting POINT.........ccccoiiiiiie s 197
Resolutions where the company’s interests are centre
Y210 TSRS 19-6
Resolutions more generally..........cccooviiiiiieiiic i, 19-7
Resolutions to expropriate members’ Shares..........ccocevveviieniiicnnnn. 19-8
Other reSOIULIONS..........cciiiiiiiiiee s 19-10
THE TULUFE....oceiieee e 19-11
Voting at Class MEETINGS. ......c.coviiiiiriiirie e 19-12
CHass RIGNTES.....cc e 19-13
The procedure for varying class rights..........cccceovviniiiiicininine 19-14
What constitutes a “variation”...........ccoceverenenenene e 19-16
The definition of class Fights..........ccccoie i 19-18
ONEI CASES....ccvieiiee ettt 19-21
T=Y i o= TSP ORREPRRPPTI 19-22
Provisions in the CONSTItULION...........cccooiiiiiiininee e 19-23
Shareholder agreemeNnts..........ccvviieii e 19-25
PriOr CONErACES........oiiiiiiie s 19-26
Binding only the shareholders...........ccccooeiiiiiiniieee 19-28
CONCIUSION. ...t e et e e e e e taa e e e s e areeas 19-29

UNFAIR PREJUDICE

(Fo} W e Yo [ Lo o Lo o TSR PRR 20-1
Scope of the ProVisioNs.........cccciiiiiiiciee e 20-4

Independent lllegality and Legitimate Expectations or

Equitable ConsiderationsS.........cccccciiiiiiiic i 20-6
Informal arrangements among the members..........c.ccccovviinicien. 20-7
The balance between dividends and directors’

FEMUNEIALION. ... .eiitiiiieeciie ettt e sbe e sbe s beesbeeenre e 20-10
Other categories of unfair prejudice............cccooveveiiiiieniiieieee 20-12

Prejudice and UNTairnNess........cccccevvviviiiiiiiiiiiiiiieiiieieeeeeeeee e 20-13



21.

CONTENTS XXVii
Unfair Prejudice and the Derivative Action..........ccoeceveveeiiiiinnnen, 20-14
reducing Litigation COSTS..........ccceviiiiiiiiiii e 20-18
Q=1 a1=To [ T=1= TSRS 20-19
Winding Up on the Just and Equitable Ground...........ccovvveeeeennn, 20-21
(O0) o Vol LU T=1To] o PSP OTRRRSORPRR 20-23
PARTS
Accounts and Audit
ANNUAL ACCOUNTS AND REPORTS
Introduction
Scope and rationale of the annual reporting requirement................. 21-1
The classification of companies for the purposes of annual
(=] 0Jo] 1] oo TR ST TP TPV UV VRURORRPPPOS 21-2
MICIO COMPANIES. .....iiviiiiiiieiieie ettt 21-3
Small COMPANIES.......ccieieciece e 21-4
Medium-Sized COMPANIES.........cccvviiieiiieiieiee et 21-5
Large companies and public interest entities..........ccccccovcvvvvrenen. 21-6
The Annual Accounts
ACCOUNTING FECOITS......eiviieiiieiiiiieeiiee e 21-7
The financial Year..........cccocooveiieiic e 21-8
Individual accounts and group aCCOUNTS..........ccoceerverierierenenenieniens 21-9
Parent and subsidiary undertakings............cccoceveniniinninineenn 21-10
Parent companies which are part ofa larger group................... 21-11
Companies excludedfrom consolidation..............ccccoeviiveieennn. 21-12
Form and content of annual accounts
Possible approaches..........ccoiiiiiii e 21-13
True andfair VIEW........cocoiiiiiiieeee e 21-14
Going concern evaluation...........cccovieviiiene e 21-15
Companies ACt ACCOUNTS.........oerieieriirrerierie s 2116
Accounting Standards..........ccccveeiieiieciiie e 21-17
LAS BCCOUNTS......coiiiiiie et 21-18
Applying the requirements to different sizes of
(o101 011 012 11 |/ U TR PP PROPR TR 21-20
NOtes t0 the ACCOUNTS.........ccceviiiriiiicieee e 21-21
Narrative RepOrting......ccoiiieiiiiiiiiiiiiiiiiee e 21-22
DIreCtOrs' rEPOI......ecveiiiieiie et 21-23
The strategic report
Rationale and NiStOrY........cccccceviiiieii e 21-24
Contents ofthe StrategiC REVIEW...........ccccvevvviiieeiie e 21-25
Verification of narrative reports..........coooeevveeienesie e 21-26
Liability for misstatements in narrative reports.........c.ccoccecevuenee. 21-27



XXviii CONTENTS

Approval of the Accounts and Reports by the

D =Y e W o] = TSP RURRROP 21-29
The AUuditor’s REPOIT.....ccciiiiiiiii e 21-30
Revision of Defective Accounts and Reports........coccceveeviiinnnnnen, 21-31
Filing Accounts and Reports with the Registrar...........cc......... 21-33
Speed Of FiIliNG.....cooiiiic 21-34
Modifications of the full filing requirements...........cc.ccocvvvinnnnns 21-35
Other information available from the Registrar...........c.cccccccevvenen. 21-37
Confirmation statement...........ccoocvveiieeiie e 21-38
Other forms of publicity for the accounts and reports................... 21-39
Consideration of the Accounts and Reports by the
Members
Circulation to the MembDErs.........ccccveivee i 21-40
Circulation ofthe Strategic Report only...........cccccoveviviiiiiiiiiennn. 21M1
Laying the accounts and reports before the members..................... 21-42
(OFY o Tod N 1] L] o FRTTR 21-43

22. AUDITS AND AUDITORS

[To} W e Yo (BT o3 o To] o PSS UURPROPPRP 22-1
Sources Of QUAIt TAW........ccoiiiiiiiice e 22-2
The duties of the audItOr...........coiieiiiiii e 22-3
OVErarChiNg ISSUES.......cceiiiiiiiieie e 22—4

Audit Exemption
SMall COMPANIES.......cccviieieece e 22-5
SUDSIAIANES. ...t e 22-7
DOrmant COMPANIES. .......cuivirieieiiirieeieeee e 22-8
Non-profit public SeCtor COMPANIES..........ccoeviereeie e 22-9

Auditor Independence and Competence...........ccccevvveeiiivveeeiiiiveeeens 22-10
Regulatory STrUCTUIE..........vivieiie e 22-11

Direct Regulation of Auditor Independence
NoN-independent PEIrSONS.........ccoouiiererierieriee e 22-12
Non-audit remuneration of auditors............ccoccviiiiniiiie e, 22-13
Auditors becoming non-independent............cccecviieiieie e, 22-14
Auditors becoming prospectively non-independent........................ 22-15

The Role of Shareholders and the Audit Authorities............... 22-16
Appointment and remuneration of auditors.............c.ccocvrvriiiiienenns 22-17
Removal and resignation of auditors

Requirementfor shareholder resolution..............cccccevveieieennee, 22-18
NOTIICATIONS. ... 22-19
Failure to re-appoint an auditor..........ccoceeviiiieienene e 22-20

WHhistle BIOWING.........coooiiiiieecc s 22-21



23.

CONTENTS

Shareholders and the audit report

The Role of the Audit Committee of the Board
100 [ 111 o] o 1A
Composition of the audit committee
Functions of the audit committee

Auditor Competence
QUALITICALIONS......ccuiieiic e
AUdItING StANAITS. ......eoviiiieee e
Quality assurance, investigation and discipline
Empowering auditors

Liability for Negligent Audit
The nature OF the ISSUE........ecovi i,
Providing audit services through bodies with limited
HADTTILY ..o
Claims by the Audit Client
Establishing liability
Limiting Hability..........cooiiiie e
General defENCES........cccve i
Limitation by contract
Criminal liability

Claims by Third Parties
The duty of care in principle
Assumption of responsibility

TN ISSURS. ...ttt ee e e e e e e e e e e e eeeeeeeeeeeeeeeeeeneeeeees
OFc12Tod [UL=1 o) o TETTTTTTUUTR RPN
PART 6
Equity Finance
THE NATURE AND CLASSIFICATION OF SHARES

Legal Nature of Shares

The Presumption of Equality Between Shareholders

C1aSSES OF SIAIES....uuuuiiiiiiiiiiiiiiiiiiiiiii bbb rraaaraarrrarerrrraebesrerrerrrarerees
Preference SNArES.........oocviii i
Canons of construction
Ordinary shares
SPECIAL CIASSES......viiiiiiiiie it
Conversion of shares into stock

XXIX



XXX

24,

25.

CONTENTS

SHARE ISSUES: GENERAL RULES

Public and Non-Public OFfers.........cccccoiiiiiiiiiiic e 24-2
Directors’ Authority to ALT10ot Shares..........coocvvvieiiie e, 24-4
Pre-emptive Rights
POLICY ISSUBS....c.eiitiiiiiieie st 24-6
The scope of the statutory right............cccooeiiiiiiic e 24-7
WVAIVET ... et 24-10
SANCHIONS. ....i ittt e e nneas 24-12
LiSted COMPANIES......ccoveciieiiieie e sre e 24-13
Pre-emption guidelings...........ccceiiiiiiiiiiciic e 24-14
Criticism and further marketdevelopments............ccccocvvviiiicnenee, 24-15
The Terms of ISSUE......cocoiiii i 24-17
WA KoY o T=Y o} o EEURR 24-18
Renounceable allotments............cccovviiiiieiieceee e 24-19
Failure of the Offer........ccocoiiiiiiie s 24-20
REGISTIATiON. ...t e s e e e e e e a 24-21
BRAIEI SNAIES.......iiiiiiie it 24-22
(@0) o ol FUE=] To] o TOT USSP 24-23
PUBLIC OFFERS OF SHARES
[0} o o Ye [8 Loy o o) o TR P EUR SO 25-1
Public offers and introductions to public markets...........c...ccccueneee. 25-2
Regulatory goals.........cccveiiiicieiiece e e 25-3
LISTING. et 25-5
Premium and standard liSting...........ccooveiineneninenieeeee 256
Types of public Market..........cccoooeiieiiiee e 25-7
Regulated markets and multi-lateral tradingfacilities.................. 25-8
Listing and regulated markets...........ccccceeieieniniiiniece 25-9
The regulatory StrUCLUTE..........ccvvviiie e 25-10
Types of public OFfer.......cccocoviiiie e 25-11
Offersfor sale or SUDSCIIPLION.........ccooviiiiiiie e 25-12
PLACINGS. .. et s 25-13
RIGNES OffErS. .. 25-14
Admission to Listing and to Trading on a Public Market
Eligibility criteria for the official list.........c..cocovviiiiiiiic, 25-15
Exchange admission Standards............ccoceiieneninencneseeeeeeeen, 25-16
THE PrOSPECTUS.....ciiiiiiiiic ettt e s 25-17
The public offer trigger.......cccov e 25-18
Exemptions from the prospectus requirement on a public
(0] i (=] SRR 25-19



CONTENTS XXXI

The form and content Of ProSPECtUSES..........cvviieieienese s 25-22
SUMIMABTY ... 25-23
Supplementary ProSPeCUS............cuoieirierieieie e 25-24
Registration statement and securities NOte..........cccccevvvcvvrveeenne. 25-25

Verifying the ProSPECIUSES........ccooiiiiiririiieeeee s 25-26
Reputational intermediaries..........ccocooviiriiiiniieieie e 25-27
Vetting DY the FCA ... 25-28
Authorisation to omit material..........c.ccccoocvvieieiienier e 25-29

Publication of prospectuses and other material..............c.ccocovvninne 25-30

Y=Y o Tox T o F= TSR 25-31

Compensation under the ACL.........cccovveveiie i 25-32
(@) Liability to compensate...........ccccveieieeiieiiieiieie e 25-33
(D) DEFENCES.....ei et 25-34
(€) Persons responsible.........ccoviieiiiie i 25-35

Civil remedies available elsewhere..........cc.ccoorvviiiiiininiii, 25-36
(2) DAMAGES.......iitieieeie ettt 25-37
(D) RESCISSION......ciuiiiiciieciecce et 25-39
() Breach OfcONtract...........ccccoveveiieiicie e 25-40

Criminal and regulatory sanctions...........ccccccveveviievesiesieese e 25"11
EX @nte CONIOIS. ..o 25M"-2
EX POSt SANCLIONS......cccviiiieiicie e 25-43

Cross-Border Offers and AdmisSiONS........ccccccovvieeeeiiiieeeecciieee e, 25714
(DR T3 o 1'a Vo TSP URPRR 25-45

26. CONTINUING OBLIGATIONS AND DISCLOSURE OF
INFORMATION TO THE MARKET

(T & goYe [BTo3 ui [o) 2 FHTTTUR 26-1
Periodic Reporting Obligations..........c.ccoocvieiiiiiiiec e 26-3
Episodic or Ad Hoc Reporting Requirements...........cccccccvveviiinnnnns 26-5
Disclosure of Directors INterests.......cccociiiiiiieieieiiieie e 26-9
WHhO has t0 AISCIOSE?.......ceeiiiiicieiie e 26-11
What has to be disclosed, to whom and when?...........ccccccevvveineen. 26-12

Disclosure of Major Voting Shareholdings

Rationale and hiStory........cccoveiiciiice e 26-14
The scope of the disclosure obligation
Which companies are subject to the regime?...........cccccevveieennene 26-16
When does the disclosure obligation arise?.........ccccoceevevveinennn. 26-17
Indirect holdings ofvoting rights.............cccoooviiiiiicie e, 26-19
Financial INStrUMENTS........ccoiiieieiiiicese e 26—20
EXEMPLIONS. ...t 26-22

The diSClOSUIE PrOCESS......ccveivveieciece et 26-23



XXXWN

27,

28.

CONTENTS

S T=1 0 Yoy o Te ) o 1= TR 26-24
Compensation for misleading statements to the market................. 26-25
Compensation via FCA aCtioN..........cccccevvieeiie i 26—28
Administrative penalties for breaches.............cccooveviniincciccnee 26-29
Criminal SANCHIONS........cccv i 26-32

(07 Y a o] L E=] T o TS 26-33

TRANSFERS OF SHARES

Certificated and Uncertificated Shares.....c.coooooeiiiiiiiieiiiiieisieeeeeens 27-3

Transfers of Certificated Shares

Legal OWNEISNIP.....coiiiiiiiee e 27-5
ESTOPPEL....eeeeee s 27-6
Restrictions on transferability.........c.ccccoocvieii i 27-7
The positions of transferor and transferee prior to
=101 £ =14 o] PSSP 27-8
Priorities between competing transferees............ccocvvvvivieiinennnns 27-10
The company’s HEN........ccoooiiieceeeceee s 27-11
Transfers of Uncertificated Shares..........c.cccocvveeiviiieeciiiniee s, 27-12
Title to uncertificated shares and the protection of
EFANSTEIEES. ...t 27-14
The RegISTer.....uoiii it erree e 27-16
RECHITICALION. ..o 27-19
Transmission of Shares by Operation of Law.............c.coeevvvveenen. 27-21
TAKEOVERS
([o} W geYe [BToy o [o) o PRPN RSP RROUPPRRROPPPR 28-1
The Takeover Code and Panel...........ccccccooviiveeiiiiiec e 28-3
The Panel and its methods of operation
The status and composition ofthe Panel...........c.cccoceevivennene. 28-4
Internal apPeals..........cccooveiieieiie e 28-5
JUICTAl FEVIBW......oiiiiiit e 28-6
Powers ofthe Panel............cooo i 28—7
SANCLIONS. ...t bbb 28-9
The “cold shoulder” and criminal sanctions..............ccccccevvenen. 28-11
The Scope of the City Code.......cccooiiiiiiiiiiiic e 28-13
TranSactionS 1N SCOPE........eoueriririeieieee ettt 28—14
Companies in scope
Full jurisdiction to the Panel............c.cccooveiiiieiicccc e 28—15
Divided JurisSdiCtiON........c.cocoiiiiiiieee e 28-16

The Structure Of The CoOde. ... 28-18



CONTENTS XXXLU

The Allocation of the Acceptance Decision........cccccoocciveiiiiiinnnnn. 28-19
Post-bid defensive MeasUres..........ccooveeiienieie i 28-20
Defensive measures in advance of the bid..............cccooeviviieieene 28-21

The break-through rule...........cooooii 28-22
Disclosure of control StrUCTUIES..........cccvvvrvieriiiieniee e 28-25

Target Management Promotion of anOffer...........cceeveeeeeeiiiennnn, 28-26
Disclosure and independent adViCe...........ccocevvevviieicieve e, 28-27
Compensation for loss of office.........ccccccevveieiiciic e 28-28

Gratuitous PAYMENTS........cov i 28-29
Contractual compeNnSatioN...........cccveveieeiierie e e 28-32
ComPEtiNg DIAS......ccieiiee e 28-33
A duty to auction or a duty to be even-handed?....................... 28-34
Binding the target board by contract............ccccccccovieiiiiieieeeen, 28-36

Equality OF Treatment of Target Shareholders........................ 28-37
Partial DIdS........cocoiiiiiie s 28-38
Level and type of consideration.............cccccevveviiieie i s, 28-39
Mandatory Offers.........c.coeieiici e 28-41

Exemptions and relaxations............cccccovevieiie s 28-43
ACHING IN CONCEI......cviiiiiiececece e 28-A4
INtErests IN SNAIES........cccoiiiiiecce e 28-45
CONCIUSION.....ooiiiiiitict e 28-46
To whom must an offer be made?..........ccoceiiiiiiiiinne, 28M7
WAL QNG SEE.....iiiiiiiiiiiieiee e e 28-48

The Procedure for Making a Bid.............occoovi s 28-49

Before the approach to the target board............cccocoviniiiiiiiiiennnn, 28-50
Company-triggered diSCIOSUIES............ coovieiieiciiee e 28-51
SANCHIONS. ...ttt 28-53
Interests in shares and acting in CONCErt...........ccccovvvviniiiniiennenn 28-54

Before a formal offer is made to the target shareholders............... 28-55
PUL UP OF SNUL UP..oeiiiieeee e 28-56
Initial aNNOUNCEMENTS.......cceiiieii e 28-57

The formal offer
(00 T 11 To] o LSS 28-58
TIMetabIe. ... ... 28-59
Bid dOCUMENTALION........ccviieieiiieieeiiesieee e 28-61
EMPIoyees " INTEIrestS. ..o 28-62
Profitforecasts and valuations..............ccccovoveiinienceene e 2863
Liability for misstatements...........ccooveeiienenesescnesee e 28-64
Dealings N SNAMES........cviiiiiiiee e 28-65
RST0] o] | 7= L o] o SRR 28-66

The post-offer period
BIiddiNg @gain.......ccooiiiiiiiiieeee e 28-68
The bidders right to squeeze out the minority...........cc.coeoveeneen. 28-69
Challenging the SQUEEZE-OUL.............ccceriririeieee e 28-73

The sell-out right of non-accepting shareholders..............c....... 28-75



XXXIV CONTENTS

29. ARRANGEMENTS, RECONSTRUCTIONS AND MERGERS

The Function of Schemes of Arrangement..........ccccoceveevieeesneeennn, 29-1
IVIBIQBIS. .ttt 29-2
TAKEOVELS. ....ccviieiectie ettt ettt te e esra e e s neenne s 29-3
OtNEI CASES....i ot itieetee ettt enee e 2971
Creditors’ SChEMES. .........coviiie e 29-5

The Mechanics of the Scheme of Arrangement........cccccccoevvennnen., 29-6
Proposing @ SChEME.........ccciiiiiiie e e 29-7
Convening and conducting MeetingS..........cocevererieerenieeneeniesee e, 29-8
The sanction of the COUIt..........ccoe i 29-11
Additional requirements for mergers and divisions of public
(o010 0] o= LT =T RSSO TU PRSPPI 29-12

Cross-Border Mergers.. oo 29-16
Employee partiCipation..........ccooeiieiiiienieeesie e 29-20
Further uses of cross-border mergers..........ccccoceveiinennncienenn 29-22

Reorganisation under Sections 110 and 111 of the

Insolvency Act 1986.......ccccieiiiiiiiiiiie e 29-24

CONCIUSION. ...t et e e e e s s aes 29-26

30. MARKET ABUSE

[T} o groYe L8 o3 u o) o FHUURTTTE TR 30-1

Approaches to Regulating Insider Dealing

D ol [0 =SSR 30-5
Prohibiting trading.........cccoiveiiie e 30-6
Relying on the general law............c.cccooiiiiiiii e, 30-7
Directors fiduciary dUties..........c.ccooviiiriiieieice e, 30-8
Breach Of CONfIdENCe........ccooeeiiee e 30-9
MiSFEPreSENtAtION. ........ecoveciiciiee e 30-10
Prohibiting insider dealing..........ccccoovvviiiii i 30-11
The Criminal Justice Act 1993 Part V.........cccovviiiiiiic e, 30-12
Regulating markets..........cccooveiiiiiiiic e 30-13
Regulating individuals...........cccccooieiieiiiicice e 30-15
INSide INFOrMALION.....c..iiiiiieiiciee e 30-16
Particular SECUrItieS OF ISSUBKS........ccueieerieiie e seee e 30-17
SPECITIC OF PrECISE... et 30-18
Made PUDIIC........oooiie e 30-19
IMPACE ON PIICE ..o 30-21
INSTABYS. ...ttt sre e e e nne s 30-22
ReCipients from iNSIAErS........cccevvviiiicr e 30-23

MENLAL BIEMENT. ... e, 30-24



CONTENTS XXXV

Prohibited aCLS........coovviiiiieicee e 30-25
DETENCES. .. .ottt 30-26
General defENCES........c.vcciiiieece e 30-27
Special defenCes..........ooi i 30-28
Criminal Prohibitions on Market Manipulation.............cccc........ 30-29

regulatory Control of Market Abuse

BaCKgroUNd..........ocoiiieiic e 30-30
Insider dealing..........cccoveiiiiiiice e s 30-31
DRALING ..o 30-32
Inside INFOrmMation............ccovveiiiieiece e 30-37
Persons covered and eXemptions...........ccocvevveveeiiesieeseeneseeseeenns 30-38
Market manipulation
Transactions and orders to trade..........cccocoveveeieninneenenie e, 30-39
Dissemination of information............cccocevvviiiv i siese e, 30710
Misleading behaviour and market distortion............c...ccoceevennee 30-41
Accepted market PractiCes.........coocvvvveiiiciieviee e 30-42
Safe NArDOUIS. ... 30-43
Share DUY-DACKS...........ccoveiiiieiieece e 30M14
Price stabilisation............cccooviiiiicie e 301715
Enforcement and SanCtioNs.........cccccocciiie i 3077
Investigation into Market abUSE...........ccooveieiiiiieninieee e 30718
Sanctions for market abuUSE..........cccevveveeieiiee e 30-51
PENAILIES. ... 30-52
INJUNCLIONS. ...t 30-53
Sanctions for breach of the criminal law...........c.cccooevviiiiiennnne. 30-54
Restitution orders and iNJUNCLIONS..........cccocvrerenenenieeseeenes 30-55
Disqualification...........cccooveiieie e 30-56
(070 aTod FUT=] To] o TR PSR 30-57
PART 7

Debt Finance

31. DEBTS AND DEBT SECURITIES

To} o oY [UTox o To) o PHURRRRUO SRRSO 31-1
Difference between debt (loans), equity (shares) and hybrid
INSEFUMEBNTS. ... e 31-2
Should a company use debt or equity in its financing?.................... b\-A

Different Structures in Debt Financing
TEIMINOIOY .....eiieiiiiieee s 31-5
Defining a “debentuUre™ ........cooveie e 31-6
Small and large scale 10ans..........cccccovvveiieiiiieiie e 31-8

Debts and “OdebDt SECUITIES™ ... ...ttt 31-9



XXXVI CONTENTS

32.

Single and Multiple Lenders

SINGIE TENAEBIS. ... e 31-10

SYNAICALE 10ANS.......cueiieiiiiie e 31-11

Debt securities: distinguishing “bonds” and “stocks™..................... 31-12

Debt securities: trustees for the bondholders or

LY (0161 (g L0] [0 (=1 £ REER T R PR 31-14
Issue of Debt Securities

o Bz (S FXS U [ 31-15

Public issues Of debt SECUNTIES........ccovvvviivieiee e 31-17

Special rules: covered BONAS..........cccooiiiiiiii 31-19
Transfer of Debts and Debt Secumties

Transfer of simple debts........ccooviiiiiii 31-21

Transfer of debt SECUNITIES. ......cvvvvi i 31-22

Protective Governance Regimes in Debts

GENEIAL......ii e 31-24

Defining repayment termMS.........cccoviiiiinieninieeeee e 31-25

Protecting the debt holder against the borrower’s possible

efAUIL.......oieeee s 31-26

Protecting multiple lenders from their lead intermediary............... 31-28

Protecting multiple lenders from each other...........ccccocociiniiinns 31-30
(0] o o FUT=] T ] o TSR 31-32

COMPANY CHARGES

([0} W geYe [BTo} u o) o PRRU SRS URRPRRROPPRP 32-1
Security Interests
The legal nature of security INTErestS.........ccoovvveveiiinienie s 32-2
The benefits of taking SECUNItY..........cccoviiiiiiiiiic e 32-4
The Floating Charge
The practical differences between fixed and floating
CRAIGES. .. et 32-5
CryStalliSAtION. ......ccoeiiiieceee e 32-8
Automatic CrystalliSation...........cc.ccveeeieiiieie e 32-9
Priority accorded to floating charges.........c.cccooevvviieniernsce e 32-10
Negative pledge ClauSes..........cccccvveviiciii i 32-11
Subordination agreements..........ccoovveieieienenc e 32-12
Statutory limitations on the floating charge.........c.cccccoeevvevvennne. 32-13
(i) Defectivefloating charges...........cccocevvveveiieieesie e 32-14
(i) Preferential Creditors...........ccooiviiiiiieieic e 32-15
(Hi) Sharing with unsecured creditors—the “prescribed
AT e 32-17
(iv) Costs of lIquIdation...........ccccceeveeiiieiieiic e, 32-18
(v) Powers ofthe adminiStrator............ccoccoeveveniiiinisieicee, 32-20

Distinguishing between fixed and floating charges..........c..c.......... 32-21



CONTENTS

registration of Charges

The purpose of a registration SYyStem..........cccoccevvvvvivnienieeneeinnnnn

The reformed registration system

What has to be registered...........cccoeviiiiiniiieeseece
The mechanics OfregiStration...........cccoeveiineninine s,
Geographical reach ofthe registration provisions...................
The effect offailure t0 regiSter........ccocvvieiiiiiie s
Late regiStration..........c.ccooveieieienenesies e
Defective registration...........ccoovviiirieienene e
Effect Of regiStration............cocevvieiiiininieiccee e
Reform proposals and registration systems elsewhere.................

Enforcement of Floating Charges

Receivers and adminiStratorsS. ... ...eeeeeeeeeeeeeeeeeeee e e

Receivership

Appointment ofan administrative receiver.............cccocceevvenene.

Function and status ofthe receiver and administrative

FECRIVET ..ttt ettt ettt b bt ns
The receivers liability with respect to contracts......................
Publicity ofappointment and reports.........ccccoceeveveiieesieennnnn,

Administration

FUNCEION. ..t
APPOINTMENT. ..ot
POWEIS @Nd AUEIES. ....eeeeeeee oo e e

Protections for creditors and members as against the

AAMINISTIALON.....uiiiiicee e
Publication ofappointment............ccccooce i,
AdMINIStration EXPENSES........ccveiuveiveeieiiesie e s sre e sre e
End of administration............ccoeviiieiinininicee e

CONCIUSION. ettt ettt e e e e et e e e e e e e e eeeeneras

PARTS
Insolvency and its Consequences

33. WINDING UP, DISSOLUTION AND RESTORATION

[T} o (oY [BTo3 ui{o] o FHTTTRRURURR TP

Types of Winding Up........oooiiiiii et

Winding up by the court

Grounds for WINAING UP......ccooeiereie e
Who may petition for a court ordered winding up?.................
Proofthat a company is unable to pay its debts......................
The courts diSCretioN..........cccoviiiiieieieee e

Liquidators, provisional liquidators and official

FECEIVETS. ...ttt ettt bbbttt
Timing ofcommencement ofwinding UP........ccccceveviniiinnnins

XXXVii

..... 3371



XXXVil CONTENTS

Voluntary winding up—qgeneral

Instigation ofwinding UpP.......ccccccveviiii e 33-9
Timing of commencement ofwinding UP........ccccoceeveeviiiiee v, 33-10
Members’ voluntary winding up
Declaration OfSOIVENCY.........cccccvevviiiiicce e 33—11
Appointment and obligations of liquidator...............ccccccceveivennn. 33-12
Creditors’ voluntary winding up
Instigation OfWINAING UP.....coviiiieiiriiinieesee e 33-13
Appointment of liquidator.............cccceeeiieiic e 33-14
“Liquidation COMMIIEE™ .........viiveecieciee e 33-15
Powers and Duties of the Liquidator........cccccccciiiviiiiiiieniic i, 33-16

Collection, Realisation and Distribution of the
Company’s Assets

Maximising the assets available for distribution..............c.cccccee.... 33-17
Statutory “claw back” and avoidance provisions....................... 33-18
Statutory provisions requiring wrongdoers to make
CONEFTDULIONS. ... .coiieie e 33—19
The common law “anti-deprivation principle™...........cccccovene.n. 33-20
Benefit ofthe statutory claw backs and wrongdoer
CONEFIDULIONS. ...t e 33-21

Proof of debts and mandatory insolvency set off............cccccoevenen. 33-22

Distribution of the company’s aSSetS.........ccccveviveiiiiiie i 33-24

Dissolution

After winding up
The NOIrMAl PrOCESS........coviiiiiii e, 33-27
Early disSOIULION..........ocvviiee e 33-28

Striking off of defunct companies.........ccccocceviieiieiii e 33-29

Voluntary striking Off........coooo i 33-30

Resurrection of Dissolved Companies..........cccccocevvvireeiiiineeeeccnnennnn. 33-31
Administrative reStoration...........ccevvererieerinereseesese e s 33-32
Restoration by the COUr...........cooiiiii e 33-33

(o) o Tod FUE=] To] o TSR 33-34

PAGE

Index ..1181



