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The European Commission concluded five decisions and re-adopted two further decisions in 2017
imposing €1.95 billion in fines on 29 firms. The fines were considerably less than the €3.7 billion
imposed in 2016. All cartels except one were in the automotive sector.
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Syndicated financial instruments have been in place in financial markets for a long time, under contractual
frameworks where co-operation between competitors has hitherto been accepted naturally. In recent
times some have started to question particular aspects of this co-operation. In the commented decision,
the national competition authority explores issues of pricing and information asymmetries between
banks and customers and concludes with a finding that the financial entities have acted co-ordmately
in contravention ofart. 101 TFEU.

Innovation and Procedure—EU Merger Control 2017 250

In 2017 innovation became the most discussed theory of harm in merger control. Whilst the intervention
rate remained stable, the failure rate increased and procedural issues including gun jumping gained more
prominence than usual. Behavioural commitments were accepted to remedy certain vertical concerns,
but the overall tendency towards upfront buyer requirements was confirmed in 2017 which even saw a
fix-it-first remedy.
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Whether art. 101 TFEU allows claimants to pursue follow-on damages for anti-competitive conduct
originating from outside ofthe EEA, has been the subject of much debate. In a favourable decision to
the claimant bar, a recent Court of Appeal jJudgment has confirmed the wide territorial scope of art. 101
TFEU.
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This article aims at deciphering the complex relationship between non-disclosure agreements in general,
and trade secrets in particular, with antitrust law. We argue that non-disclosure agreements should be
more fiercely enforced with the enhanced deterring effect ofbreaching provided by the grant of punitive
damages. However, we resort to the theory of efficient breach for the grant ofno damages when there
are net pro-competitive effects ofthe breach oftrade secrets. We conclude, on the basis ofa comparative
analysis ofthe regulatory frameworks provided in Europe and in the US, that there is a need for further
regulatory convergence with respect to the antitrust implications of trade secrets and non-disclosure
agreements.
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