CONTENTS

Preface to the FOurth EAIitioN..........ccoooiiiiiii i XVii

Preface to the Third EQItiON.........ccccoooii i XViii
Preface t0 the SECONd EdITION..........cooviiiiie e XX
Preface t0 the First EAITION..........covviiiiiie e XXI

Introductory Remarks
R SR T= Y e () o TP TR 1

Administrative Law in France

Jean-Bernard Auby, Lucie Cluzel-Metayer and Lamprini Xenou....... 5
1. Definition and Scope of Administrative Law...........ccccccevvveiieiieeiiennnnn, 5
1.1, Historical Background.............ccccocoviieiiieniiiiiiee e 5
1.2.  Scope of Administrative Law. Matters Submitted to
AAMINISTIAIVE LAW.....ciiiiiiiieiiiie e 6
2. Legal Design ofthe AdminiStration...........cccooveviieiinininenseeeee 8
2.1. Public Legal Persons and Public Organs............ccccccvevveiiieiiieineene. 8
2.2. Legal Arrangement ofthe State...........cccocveviiievi i, 8
2.3, Local GOVEIMMENL........couiiiieiiiiiiseei e 9
3. Substance of Administrative Powers. Administrative AcCtS.................... 12
3.1, PUBIIC POWENS......oiiiiiiecie et 12
3.2, ENTOrCEMENL......ciiiii e 17
3.3, Administrative CONLIaCES........ccccoveviieieniesieie e 19
4. Administrative Norms. Administrative Legality........ccccoeevvvninininne. 21
4.1, Hierarchy 0f NOIMS.......ccooiiiiiececce e 21
4.2, Constitutional RUIES...........cccooiiiiiiiicee e 23
4.3. International RUIES.........ccooviiiiii s 24
4.4. General PrinCiples OF LAW.........cocoviiiiiiinieieee e 25
4.5, Legality / DISCretioN.......ccciiveieiieie e 26
5. Administrative Litigation. Protection of the Citizens against the
AAMINISTFATION. ...t 28
5.1. The Organization ofthe COUITS..........cccooiiiiiiiniineee e 28
5.2. Jurisdiction of Administrative COUItS.........cccccvevvriverieeresieese e 30
5.3. Alternative Dispute ReSOIULION..........cccooeiiiiiiiiiiiee e 32
5.4. Fields of Contentious ProCedures..........cccovoveveerenieeniesie e 33

Intersentia V



Contents

5.5, STANAING....cciiiiiiiiiicie e 35
5.6.  Grounds OF REVIEW..........cccviiiiieiieiiiic e 38
5.7.  Administrative Liability..........ccccovviiiiiiieii e 39
TR T 011 S PER 43
5.9. Legal RepreSentation..........cococevererinieninineeneese e 44
5.10. EXPEITS....uiiiiieiiieii et 45
8. CONCIUSION......oiiiiiiiiiie e 45
BiblIOgraphy.......ccoiiii 46
Administrative Law in Germany
Hermann Piander and Anika KEafKi..........ccooeviiiiinnciic e 49
1. The Concept of AdMINIStrative LaW..........cccevveiierieiiere e 49
1.1, The Concept of Public Administration and Administrative Law .. 49
111, Public ADmMIiniStration...........cocoovinnienenesee e, 49
1.1.2. Distinction between General and Special
AdMINISrative LaW.........cocoiiiiniiiieiseeee e 50
1.2. Historical Background.............cccccoeiiiiiiiciicic e 50
1.2.1. Administrative Law under Absolutist Rule....................... 51
1.2.2. Influence of Early Constitutions...........cccccccevvvevviiieieennnn, 52
1.2.3. juristic Method (Juristische Methode)...........c.ccccveveneee. 53
1.2.4. Administrative Law under the Weimar Constitution....... 53
1.2.5. Hitlers Dictatorship........ccccevveiiiieiie e 53
1.2.6. POSt-War GErmMany.........cceevueeiiieeiniieesnieee e sneessineeens 54
1.3.  Administrative Law under the Influence of the Basic Law and
European Union LaW..........cccvieiieie e 55
1.3.1.  Administrative Law as “Specified Constitutional Law”.... 55
1.3.1.1.  Fundamental Rights.......c.cccceiviiiiiiiiiiciciee 56
1.3.1.2. Restrictions of Fundamental Rights...................... 57
1.3.1.3. Judicial Review of Breaches of Fundamental
RIGNES .o 58
1.3.2. Administrative Law Overruled by European Union
ReQUITEMENTS........eiieciee e 59
1.4, Legal Basis of Administrative Law.........c.cccccoevverieiiienesie e 60
1.4.1. Code of Administrative Court Procedure (Verwal-
tungsgerichtsordnung) ......ccccveveveeve s 60
1.4.2. Administrative Procedure Acts (Verwaltungsverfah-
T v SR 60
1.5. Separate Administrative COUItS.........ccovvveieiviesiee e 61
15.1. Distinction between Private and Public Law...................... 61
1.5.2. Distinction between Administrative and Constitu-
TIONAL LAW....ceiiiiiiiciccc e 62
2. Administrative Organization............cccccoveviveieiieeseiie e 63
2.1. Authorities of the States and of the Federation..............cccocevvnenene 63
vi Intersentia



Contents

2.2. Administrative Bodies with Their Own Legal Personality............... 65
2.2.1. Indirect Public Administration of Legal Entities under

PUBIIC LAW....ceiiiieice e 65

2.2.2. Local Self-GOVErnmMENL..........ccocuevriiiriiieiese e 65

2.3.  Administration by Private ENtities...........ccocooviiiniincienncnene 66

3. Administrative Acts and Other Instruments of the Administration .... 67

3.1.  Administrative Acts (Verwaltungsakte)............ccocoveririnennniecinenen, 67

3.2. Public Law Contracts (0ffentlich-rechtliche Vertrage)........c.cc.coe..... 69

3.3. General Acts: General Administrative Acts (Allgemein-
verfugungen), Executive Regulations (Rechtsverordnungen)

and Bylaws (Satzungen).........ceecveiiieiie i 70
B, PlANS .. s 71
3.5. Instructions (Weisungen) and Directions (Verwaltungs-
vorschriften) within the Administration...............cccccevevieevecnenen, 71
3.6. Factual Action (Realakte): Statements of Knowledge and
Other FaCtUal ACTS........cciiiiieiiee e 72
4. Rules and Principles governing Administrative Action..............ccccceeue... 73
4.1. General AdMINISTIatiVe LaW........ccccoveiiiiinieniiieee e 73
4.1.1. Administrative Proceedings..........ccccevvevvriirereeriesieenesie s, 73
4.1.1.1. Procedural Rights.......cccccoiviviviiiiiec e 74
4.1.1.2. Treatment of Procedural and Formal Errors....... 74
4.1.2. Principles Governing Administrative Law............c.c.c....... 76
4.1.2.1. Proportionality Principle..........cccccooviiinnnnnnne. 76
4.1.2.2. Equality Principle.......ccooiiiinniiiee, 76
4.1.2.3. Principle of Legal Certainty and Legitimate
EXPECTatioNS........ocveiiieiiiiieeee e 77
4.2. Special Administrative Law...........cccevvveiiiiiiie i 78

4.2.1. Police and Public Order Law (Polizei- und
Ordnungsrecht) and Law concerning Assemblies

(Versammlungsrecht)........cooveveieeie e 78
4.2.2. Building Law (Baurecht).........cccceviveieiieenrciesiene e seennns 79
4.2.3. Environmental Law (Umweltrecht)............cccooininiiiniennnn. 80
4.2.4. Administrative Business Law (Wirtschaftsverwaltungs-
=108 01 PSSP PRR 80
5 Review of AdmInistrative ACHION..........occovviiiiiinieieee e 81
5.1. Protection of Individual Public Rights (subjektiv 6ffentliche
ot 11 () SRS 81
5.2. Protection of Rights within the Administration..............c...c........ 82
5.2.1. Informal REMEIES........ccceeiiiieiieieeiereee e 82
5.2.2. Intra-administrative Objection Proceedings
(Widerspruchsverfahren)..........cccovveieiiie i, 82
5.3. Adjudication of Administrative COUItS........c.cccceviveiiiieiiiesieciee s, 84
5.3.1.  Administrative Court SYyStem..........cccccvevviveiieieece e, 85

Intersentia Vil



Contents

5.3.2. Investigation Principle (Untersuchungsgrundsatz)............... 85
5.3.3. Costs of Court Proceedings.........cccccvevvveveevvenesieeseese s 86
5.3.4. Grounds for REVIEW.........cccceiiiiiiiieieienie e 87
5.3.5. Appellate Proceedings........ccccevveieniieriiriieneeie e e esee e 88
5.4. The Administration s Freedom of Manoeuvre and Intensity of
JUAICIAI REVIBW.......eoiiceie e e 88
5.4.1. Margin of Interpretation fBenrrez'/ungsspze/ranmy............... 89
5.4.2. Discretionary Decisions (Ermessensentscheidungen)......... 90
5.5. Types of Court Actions and Special Prerequisites for a
Judgement on the MEritS........cccocvv i 90
5.5.1.  Action for Annulment of an Administrative Act
(Anfechtungsklage) and Action for Issuing an
Administrative Act (Verpflichtungsklage)...........cccccoenee. 91
5.5.2. General Action for Performance (allgemeine Leistungs-
KIAGE). ..ttt 93
5.5.3. Action for a Declaratory Judgement (Feststellungsklage)... 93
5.5.4. Norm Control (Normenkontrolle)...........c.ccocevvriiieiiieinnnnn. 94
5.6 INterim REHET......ooicice e 94
5.6.1. Suspensive Eifect (Suspensiveffekt) of Intra-admini-
strative Objections and Actions for Annulment of
an AdmInNIStrative ACL.........ccovveveeie e 94
5.6.2. InterimIn)\xnctions (einstweilige Anordnungen).................. 95
. Enforcement of Administrative Acts by the Administration.................... 96
7. Non-contractual Liability for Administrative ACtion............ccccevevieennne 97
7.1.  Claims for Damages (Schadensersatz)...........cccevveveiieieeieeseesnenn, 98
7.1.1.  Claim for Otnce Liability (Amtshaftungsanspruch)............. 98
7.1.2. State Liability for Breaches of EU Law (unionsrecht-
licher Staatshaftungsanspruch)..........ccccocvvevieieiieniiiens 99
7.2. Claims for Compensation (Entschadigung)..........ccccooevvrenvnnennn, 100
8. Recent and Future Developments.........ccoceviririnieineeee e 101
8.1. Europeanization and the Internationalization of
AdMINISIrAtiVe LAW........coiiiiiiieiieicces e 101
8.2. Concept ofthe State in TranSitioN..........cccoeveririininiiereee s 101
8.3. Digitalization of Administrative Law..........ccccceevverieivesverieenenn 103
8.4. Participation by the Public in Administrative Decision Making . 104
BIDHOGrapNy.....ccoieeee 106
Administrative Law in the Netherlands
René Seerden and Daniélle Wenders.........ccocoevevieiieecic e 109
(R 1011 'o T [T 1 T o TSRS 109
11 What is Administrative LaW?.........ccccoveveiininininienecnec e 109

vhi Intersentia



Contents

1.2.  General Administrative Law Act (Algemene wet bestuursrecht,

AWD) oo 112
1.3, (The Use of) Administrative POWETS..........c.cccecvevrevieieeseeiiesiene 114
2. Who has AdmInistrative POWEIS?..........ccooiveiineneie e, 116
2.1, Organs and Legal Persons..........cccccevveiieiveiesiieseeie e e 116

2.2. Decentralization versus Deconcentration and Independent
ADMINISTIativVe Organs..........cocviiiirieierieiesese e, 119
3. What Instruments are Available to the Administration?...................... 120
3.1.  Actions of Administration (under Public Law)........ccccccecvvvennens 120

3.2.  Administrative Decisions governed by Public Law (besluiten).... 121
3.2.1. Administrative Decisions in Individual Cases

(besChiKKINGEN).....cc.oiiiiiie e 122
3.2.1.1. Individual Decisions on Application and Ex
Officio Decisions in Individual Cases................. 123

3.2.1.2. Individualized Decisions addressed at One
or Several Persons and Decisions Relating to

(@] o] =03 SRS 123
3.2.1.3. Decisions in Personam and Decisions In Rem .. 123
3.2.1.4. Discretionary and Mandatory Decisions.......... 124
3.2.1.5. Decisions Granting Rights and Posing
ODblIgatioNS.........cccvviiieiece e 124
3.2.1.6. Perpetual and Temporary Decisions................. 124
3.2.2. Administrative Decisions of General Application
(besluiten van algemene strekKing)..........cccocevevvievveieanns 125
3.2.3. Administrative Actions and (Possible) Appeal to
the Administrative COUIt..........cccoeiiienie i 127
324, RESUMA.......oiiieiieiieieiee ettt 128
3.3. Use of Private Law by the Administration.............c.cccoeevevieeinenen. 129
4. What are the Norms with Which the Administration has to Comply?. 133
4.1. Introduction: Hierarchy of NOrmS..........ccccocveveiieinevnceece e 133
4.2. Principles of Proper Administration (algemene beginselen van
behoorlijk bestuur, ABBB)..........ccoooiiiiiiiiiiesiesc e 135
4.2.1. Prohibition of Bias.........cccooeviiiiiiiiiieeseee e 136
4.2.2. DUE CArE......cceiiiiiiiieiee e 136
4.2.3. Specificity and détournement de pOUVOIr ............ccccovruneee 137
4.2.4. Prohibition of Arbitraringss.........cccccoovvieiininiinnieeneeinn 137
4.2.5. Proportionality.........ccccceveiiiiiiiiciiecce e 137
4.2.6. REASONING......ccveiiieiiiiieiiieieseeseseeseesie e sreeaeeee e eaeenes 138
4.2.7. Legitimate Expectations, Legal Certainty andEquality .. 138
4.2.7.1. Legitimate EXpectations............ccoceovvrviinnnnnn. 138
42.7.2. Legal Certainty........cccooviveiiciecie e, 139
4273, EQUALItY.....cccoeiieiece e 139

Intersentia X



Contents

4.2.8. Procedures of Decision-MakKing.........c.cccccoevveveeiiennnnnns 140
4.2.8.1. Failure to take a DecCiSion..........cccevererieriennnnn 141
4.2.8.2. Decision on Objection..........ccccocevvviiiiniiiiicnienn, 41
Legal Protection against Administrative ACtioN...........cccoceveeenennen, 141
5.1, WhichCourt is COMPEtENt?.........ccccvvieii e 141
5.1.1. Towards Enactment ofthe AWD.........cccccoviviniiiniiinnnn. 142
5.1.2. Enactment ofthe AWD.........ccccveviiviiiniice e, 144
5.2. Administrative Proceedings.........ccccovveiiieiiiniiie s 145
5.3, ACCESSTO the COUIS......cciiieiieieieeie e 148
5.3.1. Present Court SYSteM........ccocviveririiinieieee e 148
5.3.3.1. Further Integration ofthe Appellate Courts---- 150
5.3.2. Appeal to the District Court...........cccooevvieiieiiiciieeen, 153
5.3.2.1. Rightto Appeal.......ccccooveiiiieiiiiic e 153
5.3.2.2. Interested Parties..........ccccooovverenenincninnisnninns 153
5.3.2.3.  SCRULZNOIM....ccviiieieiece e 154
5.3.2.4. Exhausting Administrative Remedies and
the Scope of the Dispute...........cccceevveviieiiiecninns 155
5.3.3. Proceedings at the District Court...........ccccceeveviervenenne. 155
5.3.3.1.  Principles of Due Process............ccceeververrvnnnnn. 156
5.3.3.2. Scope and Grounds of Review.............cccccveneenne. 156
5.3.3.3.  Review of Discretionary POwer...........cccccceeeu.e 157
5.3.3.4. Recours Subjectifanalov Objectif....................... 159
5.3.3.5. (Other) Recent Developments..............ccccuevneene. 161
5.3.4. Judicial Dispute-Settlement POWErS..........ccccoevevvecreenne. 162
5341 RemMEdIieS......coeiiiiiiiiiiiesiee e 162
5.3.4.2. Additional Remedies...........ccoovrvvriereneieieninn 162
5.3.4.3. Judicial Dispute-Settlement Powers during
the Procedure..........cocoeeiiininienine e 164
5.3.4.4. Sequence of Remedies.........cccocvvvviivereciiesnenn. 165
5.3.4.5. Compensation for (Un)lawful Acts (Financial
Liability) ..o 166
5.3.4.6. COSES...coiiiiiiieiiiesie e mn
5.3.5. Right to Provisional Ruling (Interim Relief)................... 172
5.3.6. Appellate Court Proceedings (in as far as Different
from First INStanCe)........cccccvevveiiiciic e 173
5.3.6.1. Function and SCOpPE........c.cccvevveiireeiieeiieeiee e 173
5.3.6.2. Access to the Appellate Courts.........ccceeveenenne 174

5.3.6.3. Procedural Aspects at the Appellate Courts .... 174
5.3.6.4. Grounds of Review (Scope of Judgements)

ofthe Appellate CourtS........ccoocvevverevienisiene 174

5.3.7. Complaints at the (National) Ombudsman...................... 175

Intersentia



Contents

6.  Enforcement of Administrative law..........cccccccevveiiiiiie e, 177
6.1. Administrative Law Enforcement...........cccoeeeiiivic e 177

6.1.1.  Supervision and Sanctioning..........ccccccevvveveivesiesieesieennnns 177

6.1.2. Duty for the Administrationto Enforce.............cccceeueeneee. 179

O (= Tod U { 0] o PSSR 180

6.1.3. Preventative ASSESSMENTS.......cccveevvveeeiireee e ecree e 181

6.2. Civil Law Enforcement............ccooveiiiie i 182

6.3. Penal Law ENforcement..........cccccooveiiiii e 183

6.4. Criminal Enforcement by Administrative Authorities................. 185

T. (@701 [od [V Y o] o FH OSSP 186
BiDIOGrapny......cooeii 188

Annex: Key provisions General Administrative Law Act (Algemene wet

DESTUUISIECNL) ... e 189

Administrative Law in the United Kingdom

Katharin TROMPSON......c..cciiiie et 197
INErOAUCTION. ..ot 197
1.1, What is Administrative Law?..........ccccceevveieiieiie e, 197
1.2.  The Constitutional ConteXxt..........cccoevreeivrieiieere e 198
121, Terminology......cccooiiiiiiieiiseseeeeee e 198
1.2.2. Supremacy of Parliament............cccoeveneiinieniiiiciciee, 199
1.2.3. Human Rights Act 1998 .........ccoooiiiiiieeec s 201
1.2.4. Supremacy andthe EU.........cccocoviiiiiiciicic e 202
1.2.5. Separation 0f POWENS.........ccccccveiviiiiieie e 203
1.2.6. The'Rule Of LaW ™ .....ccoveiiieececece e 204
1.2.7. Royal PrerogatiVve..........ccocveeieiieiiene e 205
The Distribution of Administrative POWETS...........ccccvvviveirnieieeneaens 205
2.1, Institutions of GOVErNMENT..........cccooveiiiieiiere e 205
How are Administrative Decisions made?..........ccccoevvevveiiieiiesieesie i 209
3.1 S0UICES OF POWE .......ociiiieiiiicee st 210
3.1.1. Parliamentary Legislation...........c..cccocevvvivviiiincieceeneen, 210
3.1.2. Delegated Legislation............ccccecevviiiveveiiicieece e 211
3.1.3. Delegated Legislation and Exiting the EU........................ 214
3.2 INQUITIES. ..ottt 215
K T 110157 0 T=T o1 { [0 1S FO OSSPSR 216
34, LICENSING....oiiiiiiiiecie ettt 217
3.5. Public Participation and Open Government...........c.ccccevvveiveennen. 218
3.6. The Use of Private Law by the Administration.............cccccccevvennen. 220
3.6.1. Contractual POWETIS..........ccccoveveiieiieie e 220
3.6.2. Enforcement of Standards..........ccccccevviieeiiein s 221

Intersentia Xi



Contents

4. Non Judicial Redress of GriEVANCES..........cccouvueiiriinriinie e 224
4.1, OMBUASIMEN. ..ottt 224
A2, TrIBUNAIS......ciiiiiice e 227
5. JUICIAl REVIBW......coiiiiiieiiicieeeee e s 230
5.1, General POINTS.......cocoiiiiiiiesicseseeeeee e 230
5.2. Filing a Claim for Judicial REVIEW...........ccccovririiiiieice e 234
5.3. Remedies in Judicial REVIEW..........cccovviieiieieiiee e, 235
5.4, SEANAING....civeieeiiie i s 236
5.5. Public/Private DIVIAE.........ccoiiiiiiieieieceeseee s 238
5.6. Exceptions to‘Procedural EXCIUSIVItY..........ccoiieiiiiiiiiic e 242
5.7.  Matters Which are not Reviewable............ccoovvivniiiniiieneninenn 243
5.8. Legitimate EXPeCtationsS.........ccevviieiieiie e 245
5.9.  Grounds for Judicial REVIEW..........ccccceviveiieiiiie e 246
591 HIEgality.....cocoooiiiiiiiie e, 247
5.9.2. Irration@lity........ccooiviiiiiiiiieire e 249
5.9.3. Procedural IMpPropriety........c.ccouoeeienencnenenenesesenns 253
6.  Liability of PUbliC AUtNOFILIES........cccviiiiecie e 259
T CONCIUSION. ...t 262
BIDHOGraphy .....c..ooieeee s 262
Annex: Senior Courts Act 1981, SECtiON 31.......cccccvveiiiiiiieniieiere e 264
European Administrative Law
Rolf Ortiep and ROD Widdershoven. ..o 267
Lo INrOAUCTION. ... e 267
1.1, What is European Administrative Law?..........cccevvveieeiieiineiinens 267
1.2. Leading Principles of the European Legal Order...........cccccvenn.ne. 269
1.2.1. Principle of SUPremMaCy........cccccvevviieiieenie e, 269
1.2.2. Principle of Sincere Cooperation............cccocervveververiennnenn. 270
1.2.3. Principle of Subsidiarity...........ccccccovviiiiieiiiiiiieieececs 271
1.3.  European Constraints on National Administrative Law:
Equivalence and EffeCtiVENEsS..........ccvvvviriineiene i 271
1.4. The Use of Administrative Powers in the European Legal Order . 273
1410 Union LeVeL.....ooieie e 273
1.4.2. National Level.........ccooviiiieiiieeee e 275
2. Who has AdminiStrative POWEIS?........c.ccieiiiieninie e 276
2.1.  Administrative Powers in the European Union...........ccccccceenen. 276
2.2. National Administrative Powers in the European Legal Order... 278
3. What Instruments are Available in the Administration?........................ 280
3.1, Legal Instruments at the EU LeVel..........cccooiiieiieiiiciieiieci 280
311 THE TrEatiES....cceieieiieiieiie et 280
3.1.2. RegUIAtIONS........ccoiieie e 281
313, DIFBCHIVES...c.veieiie ettt 282
XU Intersentia



Contents

314, DECISIONS.....ciiiiiiiiiieitiite sttt 283
3.1.5. Union Soft Law INStruments...........ccooevvveveienn s 284
3.2. Legal Instruments at the National Level...........c.cccccooveviieienns 285
3.3.  The Direct and Indirect Effect of Union Law...........c.cccceevrennnne. 286
331, DIreCt EffECT......ccoiiiiiiiiice e 287
3.3.2. Indirect Effect or Consistent Interpretation...................... 289
4. How is European Administrative Law Enforced?...........ccccccoovnniinenn. 290
A1, INTFOAUCTION. ..ot e 290
4.2. Judge-made Rules for National Enforcement of EU Law............. 292
4.3. Legislative Measures concerning National Enforcement of
UNION LAW....ctiitiiiiiiiiieiceie ettt 296
5. What are the Norms with Which the Administration hasto Comply? . 298
5.1, INIFOTUCTION. ...t 298
5.2.  General Principles of Union Law.........ccocceoiiiiininenininenccens 299
5.3. Charter ofthe Fundamental Rights ofthe EU.............c.ccccoeneee. 301
5.4, Proportionality.........ccccceeiiiiiiiiieie s 307
5.5 EQUAIITY ..o 308
56. The Rights of Defence........c.cccoeviiiiiiiiii i 310
5.7.  The Principle of Legitimate EXpectations............cccocevevvieninnennns 312
5.8. Other General Principles of Union Law.........c.cccccecvvvvieeiieenieenen. 314
6.  What Legal Protection is There against AdministrativeAction?............ 316
6.1. Effective Judicial Protection against Shared Government........... 316
6.2. Remedies at the Union Level.........cccoov e 317
6.2.1. The Court of Justice of the European Union.................... 317
6.2.2. Review of Legality.......ccccoooiiniininiiiiiveee e 319
6.2.2.1.  General ASPECTS.......cccveiiviiiie e 319
6.2.2.2. Object Of REVIEW.......cccvvevieiiiicie e 319
6.2.2.3.  StaANAiNG......cceiiiiiieiicece e 320
6.2.2.4. Judicial ASSESSMENT.........ccvriiriirieieiene e 324
6.2.25. Interim Relief ..., 325
6.2.2.6. Interference with Remedies at the National
LEVEL .. 325
6.3. Remedies at the National Level...........cccoviiiiiiiiiiii e 326
6.3.1. Preliminary RUIINGS.........ccccooviiiiiiie e 326
6.3.1.1.  INtrodUCHiON......cceiiiiiiiiee e, 326
6.3.1.2. Discretion or Obligation to Refer to the CJEU .. 327
6.3.1.3.  Procedural ASPECtS........cccceceivereeieiieieiieiens 329
6.3.2. Effective Judicial Protection intheMember States............. 330
6.3.2.1. Access to the NationalCourts.........c..cccccvevennnne 331
6.3.2.2. Interim Relief.........ccooooiiii 334
6.3.3. Application of National Procedural Law in Union
MIATLETS. ...t 336
6.3.3.1.  General........ccooiiiiiiii 336

Intersentia xhl



Contents

6.3.3.2. Fatal Time Limits and Principle of Res

JUAICALA. ... 337
6.3.3.3. Ex Officio Application of Union and the

Prohibition of Reformatio in Pejus............cc.cc..... 338
6.3.3.4. Judicial Scrutiny and Evidence............cccccenenne. 340

6.3.3.5. Review of Final Administrative Decisions......... 341
7. Non-Contractual Liability..........ccccooeiiiiiiiiiiiic e 342
7.1 INErOAUCTION.....ceeiiiiiiee s 342
7.2.  Non-Contractual Liability of the Union.............ccccocovevviiciiennn, 343
7.3. Member State Liability........ccccoooieiiiiiiieecee e 344
8. CONCIUSION. ..ottt 348
7T o] FTo o] -1 o] £ /8 S 351

Administrative Law in the United States

Xiv

JETfrEY S. LUBDEIS. ..o 357
What is Administrative Law in the United States?..........cccocevevvencnennne. 357
1.1 What is AdMINIStrative LaW?..........ccovviriiiniiieiese s 357
1.2.  The Role of Administrative AQeNCIES........ccecvrverivereeiieseerieaieesnens 358
1.3.  BriefHistory of Administrative Law..........ccccocevvniniiiieninicne 360
The Constitutional STrUCTUIE...........ccoveieiiese e 362
2.1, CONQIESS. ..ttt ettt ettt e et e b et eebe e e e 362
2.2, The PreSIdent.......ccoiiiiiiii e e 363
2.3, COUITS ..ot 365
2.4. Separation of Powers Generally............ccocoooiiiiniciineiescne e 367
The American Administrative ProCeSS.........ccvovevverieiiveneeieesieenie e, 368
3.1, Acquisition of INfFOrmation.............ccocvviiiininiiicc 368
3.2, Open GOVEIMMENT........ccuveiiiee e e e e niaeeens 370
3.3, Freedom of INformation ACt..........cccerviiiiiinenenereeeeeee s 371
3.4. The Dichotomy between Adjudication and Rulemaking............... 371
35, RUIEMAKING......cciiiiieecce s 373
3.5.1. Presidential Involvement in Rulemaking............ccccceou..... 376
3.5.2. Negotiated Rulemaking...........ccoooevriiiiniiincie e 377
3.5.3. Petitions for Rulemaking.........c.cccoovvvieiiiiiieiiii e, 378
3.6. Non-Legislative Rules, Policy Statements, and Guidelines........... 379
3.7.  Adjudication under the APA.........c.ccoiiiiiiee e 381
3.7.1. Formal AdjudiCation..........ccceveririninieieiece e 381
3.7.2. Raising Issues in Adjudicatory Proceedings.............c...... 383
3.7.3. Due Process and Informal Adjudication...............ccc...... 383
3.7.4. Alternative Dispute Resolution............ccccceveviieiecieiiennnn, 385
3.8. Agency Discretion to Choose Rulemaking or Adjudication to
MaAKE POLICY.....cueiieciieiice et 386
3.8.1. ChOiCe OF PrOCESS.....cccveieiciieniiiieie et 386

Intersentia



6.
Bibli

Com

Contents

3.8.2. Relationship of Rules to Adjudication............ccccceeeervennene 386
Judicial Review of Administrative ACtION.........c.covvviieninenc e 387
4.1. Availability of Judicial REVIEW..........cccoveiviiiirci e 387
4.2, StANAING 10 SUB......oiiiiiiiiiiie e 388
4.3. Timing of Judicial REVIEW.............cccviiiiiiie e 389

A.3.1, RIPENESS.....ciiiieiiieiie ettt ettt 389

4.3.2. Exhaustion of Administrative Remedies............cccccocenrnnene 390

4.3.3. FINAITY...coiiiiiiiiecee e 391
4.4, The APPEAL......cooiiiiiiie s 392
4.5, SCOPE OF REVIEW......oiiiiiciiie ittt 393

4.5.1. Review Ofthe Facts.........ccccceiiiiiiiiiii e 393

4.5.2. Review of Law and POliCY........cccccovvviveivciniiese e 394

4.6.1. Role of Private Parties in Forcing and Enforcing

GoVvernmMENt DULIES........cocviiiiieieee e 397

4.6.1. Judicial Review of Agencies' Failure to ACt..........c.ceoveunne. 397

4.6.2. Judicial Review of Undue Delay...........cccccvevviieiiciiiienns 398

4.6.3. Citizen Suits to Enforce Regulatory Compliance............... 398

4.6.4. Qui Tam Suits under the False Claims AcCt...........cc.cen..... 399

4.6.5. Money Damages against the Government...............cccco..... 400

4.6.6. Suits for Damages against Officials............ccccccevveeiiiinnnnnn, 401

4.6.7. Compensation for Regulatory Takings..........cccccevveiiivnninnne 401
4.7.  Non-Judicial Means of Accountability.............cccccovviieiiiiiiieennn, 402

4.7.1. Oversight Hearings........ccccovvirinininieiesese e 403

A.7.2. OMBUAS. ..o s 403

4.7.3. Government Accountability Office...........cccccviinninnnnns 404

4.7.4. Inspectors General.........ccccccocevieiiiieccie e 405

4.75. Administrative Conference ofthe US............ccccooeiiinnns 405
Means Of ENTOIrCEMENT...........ccoiiiiiieiee s 406
5.1, Remedial ACHION......cccoii i 406
5.2. Monetary Penalties..........c.cooiiiiieiii e 407
53, Criminal SANCHIONS........cccciiiiiieiiiie s 407
ReVIEW aNd PrognOSIS........covviiiiiiiiiciiiecie e iee e site et sra st e et 408
OGFAPNY ..o 413
parative Remarks
RENE SEEIEN.......ccuii ittt st 417
INTFOTUCTION. ..ot 417
Comparative REMAIKS. .......ccooiiiiiieiiieee e 418
2.1, AdMINIStratiVe TaW.........cccoiiviiiiieiece e 418
2.2, The AdMINISratioN........ccceiiiiiiiiiieeee e e 420
2.3. Legal INStrUMENTS......ccoiiiiiee e e 421
2.4. Rules and PrinCiples.........cccovviiiieiie e 423

Intersentia XV



Contents

2.5. Access to Court and (Prior) Out-of-Court Proceedings.............. 424
2.6. Enforcement by the AdminiStration............ccocceevvenenieiieneenenn 434
2.7.  Financial Liability of the Administration..............ccccoeveviveeveenen. 435
2.8. Developments and ConClUSION..........cccooevvvevieeiesiececeseee e 436
List ofAuthors................ 439

XVi

Intersentia



