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co-operation and information exchange between competing bidders and somewhat surprisingly concluded
that the arrangements were not restrictive by object. This article presents the court’s object analysis and
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in 2019.
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approach is to factor in privacy as a non-price competition parameter. In its merger decisions involving
Facebook/WhatsApp and subsequently Microsoft/LinkedIn, the European Commission held that data
privacy constitutes a key parameter of non-price competition in the market for consumer communications
and for professional social networks. This article provides a critical analysis ofthese decisions regarding
the competition in privacy and Privacy Enhancing Technologies (PETSs). The analysis is conducted from
two angles: one looking at the Commission’s approach in defining the market, particularly on how
competition in privacy and PETs is manifested and when two firms are considered competitors based
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There is a possibility to apply the essential facilities doctrine to big data either in the US and EU.
However, the application shall be limited in extreme scenarios and shall be examined cautiously and
thoroughly by considering the dynamic and fast development of the digital economy.
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