TABLE OF CONTENTS

) - (o= TP v

Part | — Preserving Performance

INTFOAUCTION L...oiiiiice e 1
Chapter One. INtroduCtioN..........ccooiiiieiiniiee e 5
Chapter Two. Specific Performance..........cccoccvcvviiiiiiinin e, 11

Key provisions at issue:
CISC Arts. 28, 46 and 62
UNIDROIT Principles Arts. 7.2.1 to 7.2.5
PECL Arts. 9:101 to 9:103

82.1 GENEIAL....ccociiiiiice et 12
§2.2 Overview of the CISC Approach.........ccccocevvverivenivenieeiennn 15
§2.3 Buyer's Right to Require Performance

CISC Art. 46 in General.........ccooeevieiniienieeeesee e 22
§2.4  Seller's Right to Require Performance:

CISC Art. 62 in General.........cccocoveviiiiieiie e 27
§2.5 Essentials in Invoking the RIghtS.........cccooceiiiiniiiici 29
§2.6 The Compromise under CISC Art. 28.......cccevveviveiieniennnn, 45

Chapter Three. Additional Period (Nachfrist)
for Late Performance........cccuveivcveeiiiciie e 51

Key provisions at issue:
CISC Arts. 47/49(1)(b), 63/64(1)(b)
UNIDROIT Principles Art. 7.1.5
PECE Art. 8:106

831 GNEIAL ... e et ——— 52



Remedies in International Sales

83.2 Nachfrist under CISC, UNIDROIT Principles,

AN PECL.....ooiiie e e
83.3 Nachfrist Used to Pave the Way for
TerminNation.........cccocoveeiieeiie e, 53
§3.4 Service of a QualifiedNachfrist Notice...... ...ccccccceevivevnenne 74
83.5 Effects Following the Service.........cccccocvvvevvivciecicinen, 85
§3.6 Concluding Remarks....... ... cooevveevieiieeieecee e 95
Chapter Four. Price Reduction for
NON-Conformity........ccceieeii e 97
Key provisions at issue:
CISC Art. 50
PECE Art. 9:401
84.1  GeNeral.......cocceiiciiie e 93
84.2 Unilateral Right of the Buyer as a Self-help
REMEAY......oo i
84.3 The Remedy in Comparison with Damages..................... 105
84.4 Application of the Remedy.........ccccovevieivieiiie e, 117
§84.5 Calculation of the Reduction..........cc.cccevvveviieiieeciee e, 130
Chapter Five. Cure by Non-Performing Party............cccccceene.. 141
Key provisions at issue:
CISC Art. 48
UNIDROIT Principles Art. 7.1.4
PECE Art. 8:104
85.1  General.........cccoviiiieiiiccc s 142
§5.2 Competition between Cure and Avoidance..................... 147
§5.3  Conditions for Invoking Cure.........c.cccccevviveiivecceesiie s, 160
§85.4  NOtiCe OF CUIE.....cociviciiiiee e 163
§85.5  Effects of the NOLICE..........cceeeviiiieeiie e, 167



Table of Contents

Part Il — Avoidance (Termination)

INTrOdUCTION B ... 173

Chapter Six. Right To Avoidance (Termination)....................... 177

Key provisions at issue:
CISC Arts. 49, 64
UNIDROIT Principles Art. 7.3.1
PECL Art. 9:301

86.1  GENEral......cccecuiiiiciice e, 177
§6.2 Characteristics of the Right...........ccccoeveviiiiiiiicececee, 180
86.3 Grounds for Avoidance...........cccooveieive i, 191
Chapter Seven. Fundamental Breach..............ccccoceeiviieeiieenne, 191

Key provisions at issue:
CISC Art. 25
UNIDROIT Principles Art. 7.3.1(2)
PECL Art. 8:103

87.1  GENEIAL....cuciiiiciece s 192
87.2  Gravity of the Consequences of
NON-PErfOrmManCe.........c.ccccveevie e 194
§7.3  Nature of the Breached Obligations...........cccceccvvvivininnenne 218
§7.4 The Concept in Specific INStances...........cccoccvvvviivenieennn, 224
§7.5 Concluding ReMaArks...........ccoceiveveiiene e 253

Chapter Eight. Suspension or Avoidance against
Anticipatory Breach...........ccoooiii 257

Key proznsions at issue:
CISC Arts. 71, 72
UNIDROIT Principles Arts. 7.3.3, 7.3.4
PECE Arts. 8:105, 9:304

88.1  GENEIAl.....ccocviiciiice e, 258
§8.2 Overview of the CISC Approach..........ccccoecvevveivennennnn, 261

Xi



Remedies in International Sales

88.3  Suspension of Performance: CISC Art. 71.......cc.ccoeeeveenee. 267
§88.4 Early Avoidance: CISC Art. 72.....cccocviiieniiiiieneenee e 288
§8.5 Notice RequIrement.........ccccccevveieieciesi e 299
§88.6 Adequate Assurance Following the Notice...................... 309
Chapter Nine. Avoidance in Respect of Installment(s)........... 317

Key provisions at issue:
CISC Arts. 51, 72, 73

§9.1 General: Scope of Application.........c.cccccovviiiiinniinnnnnnn, 317
89.2  Avoidance of Installment(s)........c.ccvvvrvvniinniiineenee e 322
§9.3 Overlap of CISC Arts. 72 and 73(2).......cccecvevvvviiviieeeinnnn 329
89.4 Competition between CISC Arts. 51 and73...................... 332
Chapter Ten. Declaration of Avoidance............cccccveeerieeniennn, 335

Key provisions at issue:
CISC Arts. 26,49(2), 64(2)
UNIDROIT Principles Art. 7.3.2(1)
PECL Art. 9:303(1)

810.1 GONEIAL.....cceeeeeee e, 336
§10.2 Avoidance by Declaration through

C B N [0 £ o7 T 338
§10.3 Form and Content Requirement for

TNE NOTICE. ..ttt 348
810.4 Declaration "within a reasonable time””.........cccovvvvvvvevreenen. 358
Chapter Eleven. Effects of Avoidance.............cccccoeveviveiieennnnne, 369

Key provisions at issue:
CISC Aurts. 81 to 84
UNIDROIT Principles Arts. 7.3.5, 7.3.6
PECE Arts. 9:305 to 9:309

811.1 GENEIAL.....ccoi e 359
§11.2 Combined Approach under the
(00 0 LVZ=T 0] { (o] o TR 372



Table of Contents

811.3 Release for the Future
§11.4 Restitution of the Past

Part HI — Damages

Introduction THL........oooovvveeeeiiiiinnn,

Chapter Twelve. Right To Damages

Key provisions at issue:
CISC Arts. 45/61, 74 et seq.
UNIDROIT Principles Art. 7.4.1 et seq.
PECL Art. 9:501 et seq.

812.1 GENEIAL ..ot
§12.2 Basic Features of the Right
§12.3 The Right in Context
§12.4 BUIden Of ProOOf........ooooeeee ettt
§12.5 Establishment of the Claim

Chapter Thirteen. General Measure of Damages under
the Full Compensation Principle

Key provisions at issue:
CISC Art. 74
UNIDROIT Principles Art. 7.4.2
PECE Art. 9:502

813.1 GENErAl......ccueieiiiiecee e,
§13.2 The Principle of Full Compensation
§13.3 Loss of Profit (Consequential Loss)
813.4 Other Recoverable LOSSES.........cccccvvvveiiiieeiiiee e
§13.5 Hypothetical Calculation under

CISC Art. 74

Xiii



Remedies in International Sales

Chapter Fourteen. Rules Limiting the Recovery
OF DAMAJES.....ccii e 451

Key provisions at issue:
CISC Arts. 74; 77; 80
UNIDROIT Principles Arts. 7.4.4,74.8; 7.1.2, 7.4.7
PECL Arts. 9:503; 9:505; 8:101(3), 9:504

§14.1 Foreseeability RUl€..........ccveiiiiiiie e, 452
814.2 Mitigation RUlE..........ccoeeiiiici e 469
§14.3 Contribution RUle...........ccooeiiiiiiiiiicececc e, 486
§14.4 Deduction of Compensating Gains and Saved Costs......... 492

Chapter Fifteen. Specific Methods of Calculating
Damages After AVOIaNCE..........cccvvvveiiiiiiiiiiiiee e siiiiieeee e 499

Key provisions at issue:
CISC Arts. 75, 76
UNIDROIT Principles Arts. 7.4.5, 7.4.6
PECL Arts. 9:506, 9:507

815.1  GENEIAL.....eeeeee e, 500
815.2 Common Condition: Avoidance of the Contract............. 504
815.3 Concrete Method under CISC Art. 75.....ueieiiiiiiieeenininnn, 505
§15.4 Abstract Method under CISC Art. 76.....cc.cooeeeeeveeeeeeanns. 515
815.5 Further Damages Recoverable...........c..ccocovveeiiiiciieenen, 526
Chapter Sixteen. Liquidated Damages..........cccoecvvvveeeeeeiiinvnnnnn. 529

Key provisions at issue:
CISC Art. 74
UNIDROIT Principles Art. 7.4.13
PECL Art. 9:509

816.1 GENEIAL.......cecveieeieeiceceeeee e 529

816.2 General Acknowledgement of a Liquidated
Damages/Penalty Clause..........ccccocoeiviiiiieiiie e 531

§16.3 Particular Issues in the Application.............cccocvvvennenne. 537

Xiv



Table of Contents

Chapter Seventeen. Recovery of Attorney's Fees..................... 541
Key provision at issue:
CISC Art. 74
§17.1 GeNEIAl.....coccvicviiiecee e 541
§17.2 CISC Decisions Awarding Attorney's Fees.........cc.ccue..... 543
§17.3 A Brief Review of the Zapata DecCiSions.............cccocceeeneeenn 545
§17.4 Recovery under the Full Compensation
Principle underlying CISC Art. 74........ccocvvieiiiiiineinnn 548
Part IV — Interest
INTrOAUCTION TV i 551
Chapter Eighteen. The Right to Interest in General................ 555
Key provisions at issue:
CISC Arts. 78, 84(1)
UNIDROIT Principles Art. 7.4.9
PECL Art. 9:508
§18.1 Interest in the Modern World.............cccooeiiieeiiie e, 556
§18.2 Rightto Interest under the Convention............ccccceevenne. 558
818.3 Interest as a Claim Independent from Damages.............. 562
§18.4 Prerequisite for the Recovery of Interest...........cccceeveenen, 569
818.5 Accrual of INterest........cccccvviiieiii i 573
Chapter Nineteen. Interest on Secondary Claims.................... o7
Key provisions at issue:
CISC Art. 78
UNIDROIT Principles Art. 7.4.10
PECL Art. 17:101
§19.1 General......c..ccooevveviciiicierene,s 577
§19.2 Interest 0N Damages........cccvvvveiiieiiiieiiee e see e 578

§19.3 Compound Interest (Capitalization of Interest)............... 581



Remedies in International Sales

Chapter Twenty. Rate of Interest............ccoceeiiiiiiii e, 587

Key provisions at issue:
CISC Arts. 78, 84(1)
UNIDROIT Principles Art. 7.4.9
PECL Art. 9:508

§20.1 GeNEIal.....cccveeiie e 588
§20.2 Gap-filling under the Convention...........ccccccevievieiiennnnnn, 592
§20.3 Rate Determined by Domestic Law.........ccccccevvvvviveiiinennen. 600
§20.4 Rate Determined by Approaches Aiming

at Uniformity........cocooiie e 619
§20.5 Rate Determined under Parties' Disposition.................... 625
§20.6 Higher Rate Awarded as Further Damages..................... 627
§20.7 Concluding Remarks..........ccccoevveveveeiniiiiiieee e 633

PartVV — Excuses

INtrOdUCTION V.o 637
Chapter Twenty-One. Changed Contract Circumstances........ 641
§21.1 Pacta sunt servanda: Cornerstone of Contract Law............. 641
§21.2 Rebus sic stantibus: Doctrine underlying Changed
CIICUMSTANCES. ...ccciiiiiee ettt et 644
§21.3 Rebus as an Exception to pacta..........cccceeveevveeieesiie e, 648
Chapter Twenty-Two. Force Majeure.............ccccevvvvvvvvviiinnnnnnnns 651

Key provisions at issue:
CISC Art. 79
UNIDROIT Principles Art. 7.1.7
PECL Art. 8:108

822.1 GENEIAL.....c.cuiiiriiericececete e 652
§22.2 Scope of Application..........cccovviviiiieeiiece e, 654
§22.3 Essentials of a Qualified Exemption...........cccccoevvevieninnnnn 656

XVi



Table of Contents

§22.4 Exemption Due to Third Person:

CISC ANt 79(2).uee ettt 675
§22.5 Particular Applications...........cccccevviieiiiesiin i, 681
§22.6 The NOLICE.....ccocveiiieicicecce e, 691
§22.7 The Effects.....ccccccvviiiiiiiicieccecceecee, 693
Chapter Twenty-Three. Hardship...........ccccoviviiiiiiiiiiiiiiee e, 701

Key provisions at issue:
UNIDROIT Principles Arts. 6.2.1 to 6.2.3
PECE Art. 6:111

823.1 GENEIAL.....ccicviicieicece s 702
§23.2 Overview of the Relevant Rules...........cccccoeviiiiicninnn 709
§23.3 Essentials in Defining Hardship.........cccoocoviviiniiniiennenn, 713
§23.4 Effects of Hardship........cccooeiiiiiiiiei e, 719
§23.5 A Brief Comparison between Hardship

and FOrce Majeure......cuveiiviiieicie e 726
Table Of CaSES....ccviiiiiciei s 743
BIibliography ... 779
FNAEX it 801

XVii



