CONTENTS

LiSt OF CONEIIDULOIS. ...ttt s eees Xi
PART I. THE CEFI AND ITS PRINCIPLES
The Commission on European Family Law: Taking Stock
after Almost 20 Years

Katharing Boele-WoOE B Ki.......cco.coiviiiiiiiiericieicte et ste ettt ete st sre et sbeesresere e 3
L INEFOAUCTION. ...ttt 3
2. Organisation, Composition and Meetings..........cccccervrieriierienienieiene e 4
3. WOrKiNg MEtNOC........coooiiiiiic e 5
A, RESUILS ..ottt e 6
5. European Family LaW SEries.......ccciiiiiiiiiiieieesese e 8
B.  CONTEIBNCES. ... .cuiiiiiieeie ettt sttt na et 8
T 0 = g (o =3RS 11
T 1101 o - T S SRR URPRPN 12
9. The Sixth Conference and the Present Volume...........ccocvovivevviiin e, 15
O A o T L T N 1= S 16
The Principles of European Family Law Regarding the Property,
Maintenance and Succession Rights of Couples in De Facto Unions:
A First Glimpse

Katharina Boele-Woel ki, Cristina Gonzalez Beilfuss,

Nigel Lowe and Dieter Martiny .........ccocooiiiiienieiiesesesecsee s 17
S 1 1 o Yo [ o3 1 o o SR 18
2. The General APProacCh........cccooiiiiiiii i 18
3. Definitions and the Scope of ApPlICatioNn............cccovviiiniiciiii e 19
4. General Rights @and DUTIES.........ccccoiiiiiiiie e 21
T N0 [ €= =T o 1= 01 £ R SPSSPRRTR 23
6. Property and DeDtS.........ccoiiiiiii 25
7. Separation, Family Home and Maintenance...........cccocevvvvvieevecienieeneecvensnee e 28
T 1D 1< 1 i o ST 36
LT I T =Y o 10 1 (=TSRSS 42
10, OULIOOK. ... ..ottt st se et stesaesreeneentesneaneas 44

Intersentia



Contents

PART II. FAMILY MIGRATION. CHILDREN’S AND WOMEN’S RIGHTS

Respecting Children's Dignity under Private International and Migration Law

Hans van Loon

.. 47
Lo INtroAUCHION......coiici e 49
2. JUNISAICTIONAL ISSUES.......c.oiiiiiiiiieicitsee e
3. Recognition and Determination of Personal Status.............ccccovvneneincnenen. 52
4 The Placement of Children from Third Countries..............cccoinnn. 527
5. Conc‘uéion ....................................................................................
Empowering Women in Family Relations
s . 59
Maarit Jantera-lJareborg.......ccccccceviiiiicivvennnennn.
. 60
L INtroducCtion........cccvvviiiieie e 6
2. The UN ‘Womens Rights Convention (CEDAW)
3. The CEFL Principles as Tools for Empowerment 68
4. Cross-Cultural Challenges.......cc.ccooevvivevvcieiinnnen, ;;
5. Cross-Border Challenges..........cccoeiiiiiiniiiinnnnn. o7
6. Encouraging Agreements.........cccoceeenevncneneennn
The Paradox of Rights Through the Lens of Muslim Womens Rights
in Family Law
Shaheen Sardar AR ii......coccieiee i
L INErOAUCTION. ..ot "
Setting the Context of the Rights Discourse in Muslim Communities
Applying Corrective, Protective and Non-Discriminatory Categories
T0 WOMENS RIGNTS ..o e
4. Hagq and Ad’l as an Interpretative Tool for Non-Discrimination
and Muslim Womens Equal RIghtS...........cccooiiiiiiiiinc e
PART Ill. THE DEVELOPING CONCEPTS OF PARENTHOOD
The Concept of Parenthood in the Case Law of the European Court
of Human Rights
DafNil Lima....cuoe i
1 INrOAUCTION. ...t 103
~ The European Court of Human Rights as a Forum........................ 105
3. Parenthood as Practice: Delineating Parenthood in the European
Court of Human Rights Case LaW..........ccccvevevivveiieienecie e 108
. 115
4. Conclusion

) Intersentia
Vi



Contents

Family Frontiers: The Definition of Parenthood in Brazil and in Portugal

MaArIANNA CRAVES.......ccoiii ittt et te e st s ebe e sareesree s 119
L INEFOAUCTION ...t 119
2. KNS s 121
KT AN (0] o 1 T ] o FHU TSP 122
4, AFFINItY..coo 123
5. Who can be a Mother and a Father? Is Parenthood a Function?.................. 125
6. Affection as a Legal ValUe........cocoooriiiiiii e 126
7. SOCIO-AFfective KINSNIP? ... i 128
8. Possessing the Status of a Child and the Termination of Socio-Affective

ParentNOOM...........oooiiie e 128
9. Multiple Parenthood.............cccooiiiiiiiec s 131
OO0 o Lo 11111 ] o 1R 140

Donor Conception: From Anonymity to Openness

(= (oo [ [T D X=YoTo ) qu o= TRURUR TR 143

INTrOAUCTION. ...t bbb e 144

Medically Assisted ReproducCtion............cccccevviieicie s 145
3. The International Protection of Childrens Right to Know

their GEnetiC OFIgINS. ... i 145
4. The Protection ofthe Right to Know One’s Genetic Origins

in National Laws: Different APProaches.........ccccoovvievievievienien s see e 149
T @] o o] {1151 o o OSSOSO 171

PART IV. THE ROLE OF THE CHILD IN FAMILY PROCEEDINGS

Balancing the Rights of Parent and Child in Case of Non-Compliance
with Contact Arrangements: A Case Law Analysis

EVAVERTOMMEN . ...ttt 175
Lo INTrOTUCTION. ...t 176
2. Brief Analysis of the Rights at ISSUE...........ccccoviiiiiniie e 179
3. CaSE LAW ANAIYSIS. ..ottt 184
4, CONCIUSTON....c.ciiiiiiiiiiieti s 199

The Public Law Aspects of the Brussels Hbis Regulation
Through an Irish Lens

Y T - W OF oY o o Y=4 u PP PSSRSO 203
N 1 g 4 e Yo [ o A o o 0SS 203
2. Hague CONVENTIONS.........cociiiiice et es 205

Intersentia Vii



® N oo AW

The Right of the Child to be Heard in Parental Responsibility Proceedings
N[ 1o W DI=) Ko T= Yo Lo NS

Contents

Childrens RIghTS.......coooiiiie e
Public Law Aspects of Brussels libis
Brussels llbis: Ireland and BrexXit.........ccoccooevviviieieieiceee
Atrticle 15 (Transfer to a Court Better Placed to Hear the Case)
Article 56 (Placement ofa Child in Another Member State)...
Conclusion

INTrOAUCTION. ...t
What is the Right of the Child to be Heard? Why is it Important? ...
What is the Appropriate Age for the Minor to Exercise His or Her
Right to be Heard?..........oeee e
In which Proceedings should the Child be Heard?............c.ccccoe.......
What Conditions should be Met for the Child to Exercise His or Her
Right to be Heard According to the Applicable Standards?................
Conclusion

Maturity and the Child’s Right to be Heard in Family Law Proceedings:
Article 12 UNCRC and Case Law of the ECtHR Compared

Charlotte Mol

INtrOAUCTION.......ciiiiic s
Maturity Requirements in Article 12 UNCRC and Case Law
ofthe ECtHR
Comparison
Conclusion.

206
207
208
210
220
223

225
227

229
230

234
236

237

238
250
254

PART V. EXTRA-JUDICIAL DIVORCES AND ADR IN FAMILY MATTERS

The Recognition of Religious Private Divorces in Europe: From Conflict

of Laws to Conflict of Cultures?

N o gk 0N

viii

Katharina Kaesling

The Application of Religious Law as a Consequence of Private
International Law...........ccocoovevvvincienicnnns
Private Divorces in EUrope..........cccoeuene.
Islamic Divorce Law and Gender Equality
Conflict of Laws and Cultural Identity ...
Legal Cultures and Gender Equality

257
260
262
264
267

Protection of Cultural Identity in Private International Divorce Laws--— 268

Law and Policy Perspectives

Intersentia



Contents

Extra-Judicial Muslim Divorces and Family Mediation
in the Nordic Countries: What Role is there for the Welfare State?

o R w DD

SANNA MUSTASAAR B ..ottt ettt et sare et s 285
[ o] 4 oo L8 Tox 1 [ o PSS 285
Research BaCKgroUNG............ccoiieiiieiininieieseeee e 288
Muslim Divorces and Muslims in the Nordic Countries...........cc.ccocevvvnnene 290
Islamic Divorce Amongst Muslims in the Nordic Countries.............c.......... 298
Family Mediation in Finland in the Secular and Religious Realm:

Developing Practices on Both SIides...........ccoceiiiiiiiiinicieee e 304
Conclusion: What Role is there for the Welfare State?..........cccocvvvveviirnnnn. 310

Family Law Arbitration: A Comparative Analysis of German
and English Law and Practice

ok oD -

SF I WZA=1 [ E=1 gl a T i TR 313
INTFOAUCTION. ...t 314
Family Law Arbitration in Germany.........ccccocveieiienieiieeveese e se e 317
Family Law Arbitration in England and Wales...........c.ccccooeviviiiiincincinecnenn 326
Comparative ThOUQGNTS........ccooiiiiiii e 337
LOF0] o 1] [V 1) To] o U TOTRRPPRRN 339

Mandatory Mediation from a European and Comparative Law Perspective

o -

o o

CIINE JASPEIS....oiticticeecie ettt ettt sttt ettt beebe e 341
Y 4o Lo LU od 1 T o FOS TS 341
What is Mandatory Mediation?..........ccocuviiiiiinineneneese e 342
Mandatory Mediation in Europe: A Match Made in Heaven?...................... 344
A Look Across Belgian Borders: What can We Learn

Trom Other SYSTEIMS?......oviiicie e 346
Mandatory Mediation Provisions in Belgium........c..cccccoovviveieviinieceececne e, 363
CONCIUSION. ...ttt et ettt ea e eneas 366

PART VI. INTERDISCIPLINARY RESEARCH INTO FAMILY RELATIONS

Family Sociology and Family Law: What can the One Learn
from the Other?

o w D -

DIMItIT MO EeIMaNS. ..ottt 373
(Fa ] 1 goTo 18 o1 4 To] o FHUU OO ROPRRRTOT 373
TWO ProJECES iN ONE.....iciciiiiiieceece ettt sttt e 375
One Project in TWO PRDS.......cocooiii et 377
(O 0 T= 1| 15T o 1= RSP PSST 381
Conclusion: What can We Learn from One Another?...........ccccoecviviieinenn, 383

Intersentia X



