
2020 Volume 41 Issue 4

European Competition Law 
Review

ISSN: 0144-3054
Table of Contents

Editorial
ALEXANDER M. WAKSMAN Editorial 163

Articles
ALAN MCCARTHY Ireland—An analysis of competition law highlights in Ireland in 2019 165

2019 was an active year for competition law in E-eland despite a 52 per cent decrease in merger 
notifications to the Competition and Consumer Protection Commission (“CCPC”) compared to 2018. 
A range of structural and/or behavioural commitments were given to obtain merger approval in four 
cases, the frequency of merger notifications increased in the latter part of 2019, there was ongoing 
enforcement activity in a number of sectors and there were a number of competition law-related cases 
in the Courts. In addition to possible effects as a result of Brexit, this points to an active 2020 for 
competition law in Ireland.

MARTIN KOUDELKA Standard of proof in EU antitrust: debating the system’s readiness to 
doubt 173
Coining a workable standard of proof for the EU antitrust enforcement, the article builds upon the 
presumption of innocence and the respective case law of the ECtHR. On top, a comparative overview 
of the applicable standards across the EU serves as a further cornerstone. The current EU antitrust 
enforcement practice is then critically analysed under the thus derived standard.

NILS STOCK & PHEDON NICOLAIDES State aid in the energy sector: understanding the concept of “State 
resources” 186
Before any national support measure is examined as to its compatibility with the internal market, it has 
to be demonstrated that it falls within the State aid definition of art. 107(1) TFEU. One of the four criteria 
that need to be fulfilled is that the aid be “granted by a Member State or through State resources”. While 
it is well-established case law that this requires both the involvement of resources under State control 
and the imputation of the measure to the State, the precise interpretation and demarcation of these two 
concepts can often prove difficult. This article argues that for resources to be State-controlled, the State 
must both identify these resources and determine the purpose of their use. A measure is attributable to 
the State, on the other hand, when the State, using its legislative power, prescribes certam actions which 
may or may not mention any specific resources to be used for the achievement of the objectives of the 
prescribed actions. Particular focus is placed on jurisprudence in the energy sector. In light of this, the 
most recent judgment of the Court of Justice on the Gennan EEG 2012 is critically assessed.

ASTERIOS PL1AKOS & AIKATERINI 
DEDOULI-LAZARAKI

Granting exclusive rights to public or privileged undertakings under EU 
competition law: article 106(1) TFEU combined with article 102 TFEU 195
This article focuses on the application of art. 106(1) TFEU applied in conjunction with art. 102 TFEU 
when exclusive rights are granted by the State to public or privileged undertakings holding a dominant 
position. According to case law, to establish a violation of art. 106(1) in conjunction with art. 102 TFEU, 
actual abusive behaviour by such an undertaking is not necessary; in fact, the existence of potential 
abusive behaviour, or merely the anti-competitive effects of the State measure that grants the exclusive 
rights, suffices. Flowever, this state in jurisprudence raises two questions. First, whether art. 106(1) is a 
reference provision when applied to such cases. Secondly, whether and under what circumstances legal 
monopolies created or maintamed by the granting of such exclusive rights are not tolerated in the internal 
market within the EU. Answering both questions will add legal clarity to the problematic aspect of 
granting exclusive rights to public or privileged undertakings.

Comment
DR ROB VAN DER LAAN Airline decisions in the Channel Islands 210

In 2019, the Channel Islands’ competition authorities took 10 merger control decisions and no antitrust 
decisions. In this Comment, I will discuss the closing down of the investigation into franchising 
arrangements in the airline decision and two merger decisions including one in the airline industry.



Book Reviews
DR OLES ANDRIYCHUK The Interaction Between Competition Law and Corporate Governance 

Opening the “Black Box” 212

KATRI PAAS-MOHANDO Market Definition in EU Competition Law 213

National Reports 
Denmark ANTI COMPETITIVE AGREEMENTS

Road marking N-27

Denmark ANTI COMPETITIVE AGREEMENTS
Construction sector N-29

Denmark ABUSE OF A DOMINANT POSITION
Ambulance sector N-30

Greece MERGER
Consumer electronics N-30

Ireland MERGERS
Media sector N-32

Poland ABUSE OF A DOMINANT POSITION
E-commerce N-33

Poland MERGERS
Concentration N-34

Portugal LEGISLATION
National transposition N-34

Portugal GENERAL
Priorities published N-35

Turkey ANTI COMPETITIVE AGREEMENT
Beer sector N-36


