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B ig  d a ta :  u n d e r s ta n d in g  a n d  a n a ly s in g  its  c o m p e t i t iv e  e f fe c ts  2 1 7
T he a rtic le  considers  th e  com petitive  effec ts o f  data , rev iew in g  re g u la to rs’ app roach  to  in te rven tion  in  
d y nam ic  d ig ita l m arke ts . A nalysis reveals reg u la to rs  a ttu n ed  to  b ig  data, app ly ing  trad itio n a l m erg e r 
con tro ls , se ttin g  a  h igh  b a r fo r abuse  o f  d om inance, separa ting  p riv acy  issues— calling  fo r cau tious 
co n sid era tio n s o f  the m erits  o f  m ore  regu la tion .

A N T JE  K R E U T Z M A N N -G A L L A S C H U n iv e r s a l  u lt r a fa s t  b r o a d b a n d  a f te r  B r e x it— a d is t in c t  p o s s ib i l i ty  o r  r a th e r  

w is h fu l  th in k in g ?  2 2 5
T he U K  G o v ern m en t agrees w ith  th e  E U  th a t u ltra -fas t b ro ad b an d  is v ita l to  fac ilita te  econom ic  g row th  
y e t p ro p o sed  a  very  d ifferen t approach. In  tim es o f  B rex it, th ey  w an t to  take  b ack  con tro l over b ro adband  
investm ent, arguably  avo id ing  E U  state  a id  constrain ts as w ell as in troducing an  industry -funded  U niversal 
S erv ice  O bligation . T his artic le  questions the  feasib ility  o f  th is ap p ro ach  as w ell as its lik e lih o o d  o f  
success.

M A R E K  K R Z Y S Z T O F  K O L A S IN S K I G o o g le  S h o p p in g  d e c is io n  a g a in s t  th e  b a c k g r o u n d  o f  th e  E U  a n d  U S  c a s e  

la w  2 3 4
T he G o o g le  S h o p p in g  d ec ision  and  the reaso n in g  o f  the  E u ro p ean  C o m m iss io n  b eh in d  it are ex am in ed  
in  the article  against the background  o f  the E U  and  U S case law s. The au thor concludes th a t the p ossib ility  
is on  the tab le  th a t the d ecision  w ill be co nsidered  a  reaso n ab le  developm en t o f  the  C JE U  case law. H e 
is also  o f  the  op in io n  th a t the theo re tica l gap  b e tw een  the positions o f  the U S S uprem e C ourt a n d  the 
E u ro p ean  C o m m iss io n  is n o t as huge as it seem s to  be p rim a  facie.

P H IL IP P  K IR S T S k a n s k a , C o g e c o  a n d  O tis :  h a r m o n is a t io n  th r o u g h  th e  b a c k  d o o r ?  2 4 5
T h ere  ex ist d isc rep an cie s in re la tio n  to  the  tem p o ra l ap p licab ility  o f  the  new  ru les o f  the  D am ages 
D irec tiv e  (1 0 4 /2 0 1 4 /E U ) across E urope. T h is a rtic le  analyses w h e th er n a tiona l courts are nevertheless 
u n d e r a  du ty  to  guaran tee  a m in im um  harm o n ised  standard  in  an titrust dam ages d ispu tes be tw een  private  
parties . It is a rgued  th a t— in Ime w ith  the  m o st recen t case  law  in Sm ith , Skanska , C ogeco  and  O tis— the 
D irec tiv e  on ly  has lim ited  d irec t e ffec t bu t parties in  an titru st dam ages actions m ay be ab le  to re ly  
d irec tly  on p rim ary  EU  law.

D R  H A B . JA K U B  K O C IU B IN S K I A  to x ic  r e la t io n s h ip ?  C o m p e t it io n  la w  s c r u t in y  o f  a ir p o r t -a ir l in e  a g r e e m e n ts  
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It is genera lly  reco g n ised  in  the a ir tran sp o rt industry  tha t ag reem en ts  concluded  b e tw een  a irlines and 
reg io n a l a irpo rts can  carry  the risk  o f  an ti-com petitive  e ffec ts by d e te rring  po ten tial m ark e t en try  by 
co m p etito rs , th ereb y  u ltim ate ly  lim itin g  co n su m er cho ice. T h is issue has ga in ed  m uch  a tten tion  in  State 
a id  law, b u t the q u estio n  o f  the  a p p h cab ility  o f  substan tive  co m p etitio n  ru les , w h en  the  conduct canno t 
be a ttribu ted  to  a S tate, rem ains u nderexp lo red . In the above con tex t, th is a rtic le  a ttem pts to  assess 
w h e th er arts 101 an d  102 T F E U  cou ld  p ro v id e  a  v iab le  a lte rna tive  to  co u n te r an ti-com petitive  effec ts 
aris in g  from  th ese  ag reem en ts. T his a rtic le  w ill conclude  w ith  recom m endations de lege  fe r e n d a  based  
on  the  fo reg o in g  considera tions.



G IU L IA  S O N D E R E G G E R A  c r it ic a l  a n a ly s is  o f  L e n ie n c y  P r o g r a m m e s :  a n  e f f ic ie n t  to o l to  d e te c t  

c a r te ls ?  2 6 0
L en iency  P rogram m es p lay  a m ajo r ro le  in the  fig h t against cartels. B y g ran ting  a fine red u ctio n  or 
im m unity  in exchange fo r repo rting  a cartel, they  p rov ide  incen tives fo r u ndertak ings to  co -opera te  w ith  
the responsib le  authority. In recen t years, the  E uropean  C o m m iss io n ’s L eniency P rogram m e has proven 
to be a va luab le  tool to  effic iently  detect cartels. H ow ever, it w ould  probab ly  be even m ore  effic ien t if  
the C om m iss ion  could , sim ilarly  to the  U S, no t on ly  p un ish  firm s w ith  h igh fines but a lso  im pose 
ind iv idual p riso n  sentences. L ike th is, the C om m iss ion  cou ld  p resum ab ly  increase the fea r o f  be ing  
detected , thus ra is in g  the p robab ility  o f  carte l m em bers to  com e forw ard . M oreover, due  to  L en iency  
P ro g ram m es’ genera l passive  natu re , it is o f  param o u n t im portance  that the E uropean  C om m ission  
applies th is cartel detection  too l in parallel w ith  other, m ore p roactive tools. To m axim ise  cartel detection, 
the C om m iss ion  therefore  needs to  signal to  the ou tside  that it is no t so lely  re ly ing  on its L en iency  
P rogram m e bu t a lso using  its investigatory  pow er to  actively  pu rsue  an ti-com petitive  behaviour. In the 
ligh t o f  recen t techno log ical developm ents, such  an active pu rsu it seem s crucial, e specially  w hen  
considering  th a t soph istica ted  a lgorithm s increasing ly  facilita te  collusive  behav iou r and  th u s p o ten tially  
jeo p a rd ise  the effec tiveness o f  L en iency  P rogram m es as they  m ay low er the p a rtic ip an ts’ incen tives to  
repo rt an ti-com petitive  conduct.
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