
TABLE OF CONTENTS
Dedications ..................................................................................  ili
Preface ..........................................................................................  v

CHAPTER 1 AN OVERVIEW OF SECURITIZATION.............. 1
§1.01 Introduction......................................................................  1
§1.02 Limitations on Raising Money the Old-Fashioned Way . . 3
§1.03 The Mechanics of a Standard Securitization...................  6

A. The Basics: Separating the Cash Flow From the
Company..................................................................... 6

B. The Honda Deal: Securitization in Action...................  8
C. Graphical Representation of the Honda D eal.............. 9
D. Explanation of the Honda Transaction in S tages........ 10

1. Origination............................................................... 10
2. First Sale of the Contracts .....................................  11
3. Second Sale of the Contracts .................................  11
4. Note Sale ................................................................. 12
5. Note R atin g ............................................................. 14
6. Servicing the Contracts and the Notes.................... 15

E. Concluding Overview of the Honda Securitization . . . .  15
§1.04 Conclusion and Questions.................................................  16

Questions ..........................................................................  16

CHAPTER 2 ARTICLE 9 OF THE UCC: TRANSFER OF
INTANGIBLES...................................................  19

§2.01 Introduction....................................................................... 19
§2.02 The Concept of a “Transfer” ...............................................  20

A. Transfer and Tangible Goods.......................................  20
Circuit City Stores, Inc. v. Commissioner of Revenue . . 21
Questions About Circuit C i ty .......................................  24

B. Transfer of Intangible Personal Property at
Common Law ............................................................. 24

C. Transfer of Intangible Personal Property Under the
Uniform Commercial Code.........................................  25

Steven L. Schwarcz, The Impact on Securitization of
Revised UCC Article 9 ...............................................  26

Questions About Transfers, Article 9 and
Securitization ............................................................. 28

Selected Provisions of Revised Article 9 .....................  29

xiii



xiv TABLE OF CONTENTS

§2.03 Transfers in the Form of the Creation of Security
Interests Under Article 9 .................................................  30

A. Creation of an Article 9 Security In terest.................... 30
B. Perfection of an Article 9 Security In terest.................. 32

Questions About Article 9 and Collateral in
Securitizations ...........................................................  34

C. Enforcement of an Article 9 Security Interest:
Default.........................................................................  34

CHAPTER 3 BANKRUPTCY AND SECURITIZATION............ 37
§3.01 General Overview of Bankruptcy.....................................  37

A. The Basic Notion of Collective Action to Maximize
Liquidation Proceeds .................................................  38

B. The Benefits of Reorganization...................................  39
C. The Automatic Stay and Estate Property.................... 41

1. The Automatic Stay and Section 362 ...................... 41
2. Property of the Estate and Section 541(a).............. 43

D. Avoiding Powers and Equality of Distribution............ 43
E. Cash Collateral and Use of Estate Property................ 45

§ 3.02 The Potential Conflicts Between Securitization and
Bankruptcy.......................................................................  45

A. The Initial Stages: The Stay and Cash Collateral
Orders .........................................................................  46

In re LTV Steel Co., Inc..................................................  46
Questions Regarding LTV  ...........................................  52
Note on LTV  .................................................................  52

B. The End Game: Avoiding Powers and Non-Consensual
Confirmation (Cramdown Again)................................ 52

§ 3.03 The Major Issues: Bankruptcy Remote Entities, “True 
Sales,” Fraudulent Transfers and Substantive 
Consolidation...................................................................  54

A. Bankruptcy Remote Entities: Taking the Power to File
Away From Originators .............................................  54

In Re Kingston Square Associates ................................ 55
Questions on Kingston S q u a re .....................................  69

B. “True Sale” Objections: Did the SPE Really Purchase
the Securitized Assets?.............................................  69

1. Recourse...................................................................  71
2. Retained Rights and Right to Surplus..................... 73
3. Pricing Mechanism .........................................  73
4. Administration and Collection of Accounts.............  74
5. Other Factors...........................................................  75



TABLE OF CONTENTS XV

6. Effect of 1999 Revisions to Article 9 .......................  75
7. State Law Efforts to Preempt Bankruptcy Code . . .  76

Questions on State Laws.........................................  78
8. An Aside and a Review: Required Legal Opinions . 78

Questions on Legal Opinions .................................  80
C. Fraudulent Transfer Theories: Is Securitization a

Fraud on Creditors? ................................................... 80
1. Background on Fraudulent Transfers ...................  80
2. Fraudulent Transfer Law as Applied to

Securitizations......................................................  84
D. Substantive Consolidation of SPEs with

Originators ................................................................  85
Questions on Substantive Consolidation.....................  86

CHAPTER 4 ACCOUNTING ISSUES.......................................  87
§4.01 Introduction......................................................................  87
§ 4.02 Transfer of Financial Assets by Originator Treated as

a Sale ..............................................................................  87
A. Requirements for Transfer to be a “Sale” ...................  88

1. Bankruptcy “True Sale” ...........................................  88
2. Holder of Beneficial Interests of QSPE May

Pledge or Exchange Those Assets .........................  89
3. Originator Cannot Unilaterally Cause SPE to

Return Assets to I t .............................   89
B. Requirements for a QSPE ...........................................  90

1. QSPE Demonstrably Distinct from the Originator . 91
2. QSPE’s Activities Are Limited ...............................  91
3. QSPE Holds Only Passive Receivables and

Collections Thereof............................................... 92
4. QSPE’s Sale or Disposition of Non-Cash

Receivables is Limited...........................................  92
§ 4.03 Accounting Consolidation ................................................  93

A. QSPEs Under FAS 140................................................. 93
B. Non-QSPE Consolidation Under FIN 4 6 .....................  93

1. The Effect of Enron’s Collapse on Securitization
Accounting............................................................  94

C. Proposed Amendments to FAS 140 .............................  96
§ 4.04 Disclosure on Originator’s Financial Statements of

Off-Balance Sheet Items ................................................. 98
Regulation S-K ..................................................................  99

§ 4.05 The Honda Securitization................................................  100
Questions Related to Accounting .....................................  101



xvi _________TABLE OF CONTENTS

CHAPTER 5 TAX ISSUES AND STRUCTURING
CONSIDERATIONS...........................................  103

§ 5.01 The Basic Tax Issues in a Standard Securitization.......... 103
A. Is the Transfer of the Receivables a Sale for Tax

Purposes? .................................................................. 103
Internal Revenue Service Private Letter Ruling

98-39-0001 ...................................................................  104
Questions on the Revenue R uling ................................ 110

B. Is the SPE Subject to Taxation on the Income Earned
on the Receivables?.....................................................  110

C. How Are Investors Taxed on the Securities?................ I l l
Questions on Tax Issues...............................................  112

§ 5.02 Securitization Structures and Types of Issuers................ 112
A. Securitization Structures............................................  113

1. Corporations ...........................................................  113
2. Specific Securitization Vehicles .............................. 113

a) REMICs...............................................................  113
b) FASITs.................................................................  117

3. Commercial Trusts .................................................  117
a) Grantor T ru s t.....................................................  120
b) Owner T ru s t .........................................    122
c) Master T ru s t.......................................................  125

4. Limited Liability Companies (LLCs) ...................... 127
Questions on Securitization Structures.................. 127

CHAPTER 6 SECURITIES LAWS AND THE INVESTMENT
COMPANY ACT .................................................  129

§6.01 Investment Company Act of 1940 .....................................  129
A. Section 3(c) Exemptions...............................................  130

Investment Company Act of 1940 Section 3 ................ 132
B. Rule 3 a -7 .......................................................................  135

Rule 3a-7 — Issuers of Asset-Backed Securities.......... 137
Questions on the 1940 Act ...........................................  139

§ 6.02 Securities Act of 1933 and Securities Exchange Act
of 1934 ............................................................................. 139

A. Public Offerings ...........................................................  140
B. Section 4(2) Private Placement Exemption.................. 140

1. Resale of Privately Placed Securities...................... 141
C. Exempted Securities — Section 3(a) Exemptions........ 141

Securities Act of 1933 Section 3 — Classes of Securities
under this T itle ...........................................................  141



TABLE OF CONTENTS xvii

D. Rule lOb-5..................................................................... 143
E. The Honda Deal ........................................................... 143

Questions Relating to the 1933 Act and the 1934 Act
Aspects of the Honda D ea l.........................................  144

CHAPTER? BANKSAND SECURITIZATION .......................  145
§7.01 Why Banks Securitize Assets ...........................................  145

Office of the Comptroller of the Currency, Comptroller’s
Handbook: Asset Securitization .....................................  145

Federal Reserve Board, Trading and Capital-Markets
Activities M anual............................................................. 147

Questions ..........................................................................  148
§ 7.02 The Statutory Authority for Bank Asset Securitization . . 148

Securities Industry Ass’n v. C la rke ...................................  151
§7.03 Insolvency of Bank Originator .........................................  151

Federal Deposit Insurance Corporation...........................  151
[12 C.F.R.] Sec. 360.6 Treatment by the Federal Deposit 
Insurance Corporation as Conservator or Receiver of 
Financial Assets Transferred in Connection With a
Securitization or Participation .......................................  153

Questions ..........................................................................  154
§7.04 Bank Investment in Securities Issued in a

Securitization..................................................................  155
Question............................................................................  155

§ 7.05 Capital Calculation ........................................................... 155
Federal Reserve System, Trading and Capital-Markets
Activities M anual............................................................. 156

Joint Final Rule of the OCC, FRB, FDIC, and OTS, Risk- 
Based Capital Guidelines; Capital Adequacy Guidelines; 
Capital Maintenance; Capital Treatment of Recourse,
Direct Credit Substitutes and Residual Interests in
Asset Securitizations....................................................... 160

Interagency Guidance on Implicit Recourse in Asset
Securitization..................................................................  165

Interagency Advisory on the Unsafe and Unsound Use of 
Covenants Tied to Supervisory Actions in Securitization
Documents ......................................................................  167

Questions ..........................................................................  168

Ustfední knihovna
právnické fakulty MU

Brno



TABLE OF CONTENTSxviii

CHAPTER 8 INTERNATIONAL AND CROSS BORDER
ISSUES IN SECURITIZATION.........................  171

§ 8.01 Introduction..................................................................... 171
§8.02 Differences in Foreign Markets .....................................  171

A. Choice of Law Issues ..................................................  172
1. Developed Law vs. Undeveloped (or Absence of)

Law ........................................................................  172
Bruce A. Markell, A View from the Field: Some 

Observations on the Effect of International 
Commercial Law Reform Efforts on the Rule 
of L a w ....................................................................  173

2. Civil Law vs. Common Law ...................................  174
B. Structuring the Transaction......................................... 175
C. Commercial Finance Issues......................................... 176

1. Perfection and P rio rity ........................................... 177
2. Commingling..........................................................  178

D. Contractual and Legal Restrictions.............................  179
E. Enforcement Issues ....................................................  179

1. Private Enforcement Issues ...................................  179
2. Enforcement Issues Related to Sovereignty

of Parties ...........................................*.................  180
Questions................................................................  181

§ 8.03 UNCITRAL’s Receivables Convention ............................  182
A. Definitions....................................................................  183

1. Parties ....................................................................  183
2. Basic Terms: “Assignment” and “Receivable” ........ 184
3. Priority....................................................................  185
4. Location..................................................................  186

B. Priority Provisions — Direct Application of the
Convention ................................................................  187

C. Priority Provisions — Indirect Application Through
the Conflicts of Laws Provisions of the Convention . . 190

D. Exceptions: Public Policy and Governmental
Priorities....................................................................  191

E. Exceptions: Certain Types of Proceeds .......................  192
F. Model Priority Provisions............................................. 194
G. The Convention and Securitization.............................  195

Questions......................................................................  195
§ 8.04 Exchange Rate Risk and Other Risks Related to Foreign

Currency Exchange ........................................................  196
§ 8.05 Tax Issues..........................................................................  197

A. Withholding T a x ..........................................................  198



TABLE OF CONTENTS xix

B. Taxation of the SPE and Its Shareholders .................. 199
C. Other Cross-Border Tax Issues ...................................  200

§8.06 Rating Agency Issues.........................................................  201
Questions ........................................................................... 202

CHAPTER 9 THE ECONOMICS OF SECURITIZATION........ 203
§ 9.01 The Debate

Steven L. Schwarcz, The Alchemy of Asset
Securitization ................................................................... 203

Claire A. Hill, Securitization: A Low-Cost Sweetener for
Lemons ............................................................................. 209

Lois R. Lupiča, Asset Securitization: The Unsecured
Creditor's Perspective.......................................................  212

Lynn M. LoPucki, The Death of L ia b ility .........................  223
Steven L. Schwarcz, The Inherent Irrationality of
Judgment Proofing........................................................... 226

Steven L. Schwarcz, Securitization Post-Enron ................ 228
Questions in Efficiency .....................................................  237

APPENDICES
App. 1 UCC-1, American Honda Finance Corporation............  241
App. 2 UCC-1, American Honda Receivables Corporation . . .  245
App. 3 UCC-1, Honda Auto Receivables 2003-1

Owner Trust ............................................................... 251
App. 4 Prospectus.....................................................................  257
App. 5 Prospectus Supplement ................................................ 357

Annex A Global Clearance, Settlement and Tax
Documentation Procedures .......................................  428

Annex В Financial Statements of the Trust and
Audit Letter ............................................................... 434

App. 6 Form 8 -K .......................................................................  439
App. 7 Underwriting Agreement.............................................. 445
App. 8 Indenture.......................................................................  475

Schedule A Schedule of Receivables...........................  543
Exhibit A Form of N o te ...............................................  544
ExhibitB Form of Note Depository Agreement.......... 551

App. 9 Amended and Restated Trust Agreement.................... 555
Exhibit A Form of Trust Certificate ...........................  594
Exhibits Form of Transferor Certificate.................... 601
ExhibitC Form of Investment L etter.........................  602
Exhibit D Form of Rule 144A Letter...........................  604



XX TABLE OF CONTENTS

App. 10 Sale and Servicing Agreement.....................
Schedule A Schedule of Receivables............
Schedule В Location of Receivable Files . . . 
Exhibit A Form of Distribution Statement to

Securityholders...........................................
Exhibit В Form of Servicer’s Certificate . . .

App. 11 Receivables Purchase Agreement ................
Schedule A Schedule of Receivables............

App. 12 Administration Agreement...........................
Exhibit A Power of Attorney.......................

609
673
674

675 
677 
681 
698 
701 
716

Table of Cases . 
Table of Statutes

TC-1
TS-1

Index 1-1


