
Contents

Preface............................................
Table of Cases.................................
Table of Statutes...........................
Table of Statutory Instruments ... 
Table of International Conventions
Table of Books referred to.............
Acknowledgements..........................

Page
v

xxi
Ivii

Ixvii
Ixix

Ixxiii
Ixxiv

CHAPTER 1: INTRODUCTION TO THE CONFLICT OF LAWS
The subject defined......................................
Meaning of “country".................................
"Private international law"........................
The questions to be answered..................
Justification.................................................
Late development in England....................
Range and difficulty of the subject...........
The technique of the subject......................
The need to plead and prove foreign law
Some technical problems............................

Characterisation........................................
Renvoi.......................................................
The incidental question............................
The time factor........................................

THE FUTURE OF THE SUBJECT.................

1
2
2
3
4 
6
7
8 
8

10
14
15
15
16 
17 
17

CHAPTER 2: PERSONAL CONNECTING FACTORS
RESIDENCE.........................................................................

Ordinary residence.........................................................
Habitual residence...........................................................

DOMICILE...........................................................................
General principles...........................................................
Acquisition of a domicile choice.................................

Residence......................................................................
Intention......................................................................
Evidence of intention.................................................
Declarations of intention............................................
Motive and intention.................................................

Special cases......................................................................
Persons liable to deportation.....................................

19
20 
21 
22 
23 
25
27
28 
29
32
33
33
34 
34

vii



Contents

Fugitives from justice................................................................................ 35
Refugees...................................................................................................... 35
Invalids....................................................................................................... 36
Employees................................................................................................... 36

Loss of domicile of choice............................................................................. 36
Domicile of origin.......................................................................................... 37
Domicile of dependency............................................................................... 38

Children...................................................................................................... 39
Mentally disordered persons...................................................................... 40
Married women.......................................................................................... 42

DOMICILE OF CORPORATIONS.................................................................... 43
DOMICILE AND NATIONALITY............................................................ . 44

CHAPTER 3: THE EXCLUSION OF FOREIGN LAW............................. 47
PUBLIC POLICY................................................................................................. 47

Introduction..................................................................................................... 47
Contracts.......................................................................................................... 49
Status................................................................................................................. 50
Other cases...................................................................................................... 52
"Residual direction"...................................................................................... 53

PENAL LAWS........................................................................................... ’. i ’ 54
REVENUE LAWS............................................................................................... 56
OTHER PUBLIC LAWS...................................................................................... 57

CHAPTER 4: SOVEREIGN AND DIPLOM ATIC IMMUNITY............... 59
FOREIGN STATES............................................................................................... 59

State Immunity Act 1978............................................................................... 61
Indirect impleading........................................................................................ 64
Execution.......................................................................................................... 65
Service of process........................................................................................... 66
Miscellaneous................................................................................................... 66

FOREIGN DIPLOMATS..................................................................66
Foreign consuls............................................................................................... 67
Evidence............................................................................................................ 68
Waiver................................................... ............................................................ 68
International organisations, etc.................................................................... 69

CHAPTER 5: JURISDICTION......................................................................... 71

1. THE TRADITIONAL RULES...................................................................... 73
PRESENCE............................................................................................................ 73

viii



Contents

Individuals......................................  /4
Partnerships............................................................................................. 75
Companies and other corporations............................................................. 75

Statutory methods...................................................................................... 75
Under the Civil Procedure Rules............................................................. 76

Service by contractually agreed method................................................... 76
Service on agent of overseas principal..................................................... 76

SUBMISSION....................................................................................................... 77
EXTENDED JURISDICTION UNDER THE CIVIL PROCEDURE RULES 78

General grounds.............................................................................................. 79
Claims for interim remedies........................................................................ 81
Claims in relation to contracts.................................................................... 81
Claims in tort................................................................................................. 86
Enforcement..................................................................................................... 87
Claims about property within the jurisdiction........................................ 88
Claims about the trust, etc............................................................................ 88
Claims by the Inland Revenue.................................................................... 89
Other claims..................................................................................................... 89
Service abroad without permission........................................................... 89

2. THE CONVENTION RULES.......................................................................... 90
INTERPRETATION AND SCOPE...................................................................... 92

Civil and commercial matters....................................................   92
DOMICILE.............................................................................................................. 93

Individuals........................................................................................................... 93
Corporations and associations........................................................................ 95
Trusts.................................................................................................................... 96

EXCLUSIVE JURISDICTION............................................................................... 96
JURISDICTION BASED ON DOMICILE......................................................... 98
SPECIAL JURISDICTION.................................................................................... 99

Contract............................................................................................................ 99
Individual contracts of employment........................................................... 102
Reform of Article 5(1)................................................................................. 103

Maintenance....................................................................................................... 103
Tort....................................................................................................................... 104
Civil claims in criminal proceedings........................................................... 105
Branches and agencies..................................................................................... 106
Trusts.............................................................................................................. 107

OTHER BASES OF JURISDICTION................................................................. 107
Co-defendants.................................................................................................... 107
Third parties..................................................................................................... 108
Counterclaims.....................................................................  108
Submission......................................................................................................... 108
Jurisdiction agreements, lis alibi pendens, and related actions.........  108

IX



Contents

Provisional and protective measures....................................................... 108
JURISDICTION IN MATTERS RELATING TO INSURANCE................ 110
JURISDICTON OVER CONSUMER CONTRACTS................................... Ill

Proposals for reform................................................................................ 112
JURISDICTION IN INTRA UNITED KINGDOM CASES........................ 113
JURISDICTION IN ACTIONS IN REM....................................................... 114

Effect of the Brussels and Lugano Conventions..................................... 115

CHAPTER 6: STAYING ACTIONS: FORUM NON CONVENIENS,
LIS ALIBI PENDENS, AND JURISDICTION CLAUSES............... 117

FORUM NON CONVENIENS....................................................................... 117
Service out of jurisdiction........................................................................... 123
Effect of the Brussels and Lugano Conventions..................................... 123

LIS ALIBI PENDENS........................................................................................ 124
Effect of the Brussels and Lugano Conventions: Article 21................ 125

The same parties...................................................................................... 125
The same cause of action......................................   126
When is a court seised of a case?.......................................................... 126
Practical implications............................................................................... 126

Article 22........................................................................................................ 127
ANTI-SUIT INJUNCTIONS........................................................................... 128
FOREIGN JURISDICTION CLAUSES.......................................................... 130

Effect of Brussels and Lugano Convnetions.......................................... 133

CHAPTER 7: FOREIGN JUDGMENTS..................................................... 135
JUDGMENTS RENDERED OUTSIDE THE CONVENTION STATES .. 136

The distinction between recognition and enforcement....... ............... 136
The basis of enforcement and recognition.............................................. 136
Abolition of the non-merger rule.............................................................. 137
Enforcement at common law..................................................................... 138
Enforcement under statute......................................................................... 138
Common law and statute........................................................................... 140
Jurisdiction of the foreign court................................................................ 140
Where jurisdiction exists............................................................................. 141

Residence or presence............................................................................... 141
Submission............................................................................................... 143

Where jurisdiction does not exist.............................................................. 145
Defences.......................................................................................................... 148

Fraud........................................................................................................ 149
Contrary to public policy......................................................................... 151
Contrary to natural justice..................................................................... 152
Judgments for multiple damages............................................................ 154

What are not defences................................................................................ 155

x



Contents

Errors of law or fact.................................................................................
Lack of internal competence....................................................................
Discovery of fresh evidence......................................................................

Enforcement............................................................................................
At common law........................................................................................
Under the Administration of Justice Act 1920.....................................
Under the Foreign Judgments (Reciprocal Enforcement) Act 1933 ... 
Under the State Immunity Act 1978.....................................................

Recognition as a defence..............................................
JUDGMENTS RENDERED IN CONVENTION STATES

Mode of enforcement...........................................................................
Grounds on which recognition or enforcement may be refused 
Reciprocal enforcement within the United Kingdom..................

155
156
157
157
158
159
160 
161 
162
163
164 
166 
167

CHAPTER 8: FOREIGN ARBITRAL AWARDS........................................
AT COMMON LAW........................................................................................

Conditions for enforcement........................................................................
Finality of the award...................................................................................
Mode of enforcement...................................................................................
Recognition as a defence.............................................................................
Defences to actions on foreign awards....................................................

UNDER PART II OF THE ARBITRATION ACT 1950.............................
The Geneva Convention.............................................................................
Scope of application.....................................................................................
Conditions of enforceability........................................................................
Mode of enforcement...................................................................................

UNDER PART III OF THE ARBITRATION ACT 1996............................
UNDER PART II OF THE ADMINISTRATION OF JUSTICE ACT 1920 

OR PART I OF THE FOREIGN JUDGMENTS (RECIPROCAL
ENFORCEMENT) ACT 1933................................................................

UNDER THE CIVIL JURISDICTION AND JUDGMENTS ACT 1982..

169
170
171
172
172
173
174 
174
174
175
175
176 
176

179
179

CHAPTER 9: MARRIAGE............................................................................. 181
FORMALITIES OF MARRIAGE.................................................................... 182

Scope of the rule.......................................................................................... 184
Meaning of formalities............................................................................. 185
Parental consent....................................................................................... 185

Exceptions to the rule........................................  186
Use of the local form impossible............................................................. 187
Marriages in countries under belligerent occupation............................ 188
Marriages of members of H.M. Forces serving abroad........................ 190
Marriages under the Foreign Marriage Act 1892................................. 190

xi



Contents

CAPACITY TO MARRY.................................................................................. 192
The rival theories......................................................................................... 192
Consanguinity and affinity......................................................................... 194

Introductory: changes in English domestic law..................................... 194
The conflict of laws.................................................................................. 196
Relevance of the place of celebration....................................................... 198

Lack of age.................................................................................................... 199
Lack of parental consent............................................................................. 200
Previous marriage........................................................................................ 201

Remarriage after valid foreign divorce or nullity decree...................... 202
Remarriage after void foreign divorce..................................................... 203
Restrictions on remarriage of divorced persons..................................... 203

Physical incapacity........................................................................................ 204
Same-sex unions........................................................................................... 207

CONSENT OF THE PARTIES....................................................................... 208
POLYGAMOUS MARRIAGES....................................................................... 210

What is a polygamous marriage?............................................................ 211
Serial monogamy...................................................................................... 212
Marriages in England............................................................................. 212
Changes in the nature of marriage......................................................... 213

Relevance of the personal law of parties................................................ 214
Domicile in England................................................................................ 215
Domicile abroad........................................................................................ 216

Recognition of valid polygamous marriages in England.................... 217
Whether a bar to a subsequent monogamous marriage........................ 217
Matrimonial proceedings......................................................................... 218
Criminal law: bigamy.............................................................................. 219
Legitimacy of and succession by children.............................................. 219
Succession by wives................................................................................ 220
Social security legislation....................................................................... 221
Miscellaneous cases.................................................................................. 221

CHAPTER 10: MATRIMONIAL CAUSES................................................. 223
JURISDICTION................................................................................................. 223

Divorce and separation.............................................................................. 223
The present rules...................................................................................... 224
Family Law Act 1996.............................................................................. 226

Nullity of marriage...................................................................................... 226
The proposed E.U. Regulation................................................................... 227
Declarations as to status............................................................................. 229

STAYING OF MATRIMONIAL PROCEEDINGS...................................... 230
Obligatory stays........................................................................................... 231
Discretionary stays........................................................................................ 232
Effects of the E.U. Regulation................................................................... 234

xii



Contents

CHOICE OF LAW............................................................................................ Zó/Í
Divorce............................................................................................................. 234
Separation.......................................................................................................
Nullity of marriage....................................................................................... 235

recognition of divorces, separations and

~ annulments....................................................................................... 237
Decrees granted in British Isles................................................................. 237
Decrees obtained outside British Isles...................................................... 239

Requirements for recognition................................................................... 241
Recognition of non-proceedings divorces................................................ 245
Requirements for recognition................................................................... 247
The country in which a divorce is obtained.......................................... 248
Federal and composite states................................................................... 249

Recognition of overseas nullity decrees.................................................. 249
Requirements for recognition................................................................... 250

Grounds upon which recognition may be withheld............................ 250
Other grounds not available.................................................................... 255

The proposed E.U. Regulation................................................................... 255
PRESUMPTION OF DEATH AND DISSOLUTION OF MARRIAGE .. 256

Jurisdiction of the English courts............................................................. 256
Choice of law.................................................................................................. 237
Recognition of foreign decrees................................................................... 237

FINANCIAL RELIEF....................................................................................... 233
Jurisdiction of the English courts............................................................. 233

Ancillary relief.......................................................................................... 233
After a foreign decree............................................................................... 233
Failure to maintain......................   260
Maintenance in magistrates' courts....................................................... 261
The Brussels and Laguno Conventions.................................................. 264
Enforcement of foreign maintenance orders.......................................... 265

CHAPTER 11: GUARDIANSHIP AND THE CARE OF CHILDREN.. 269
JURISDICTION OF THE ENGLISH COURT.............................................. 270

The inherent jurisdiction.............................................................................. 270
Guardianship.................................................................................................. 271
Orders under the Children Act 1989....................................................... 272

The divorce basis....................................................................................... 273
The proposed E.U. Regulation................................................................. 274
The habitual residence and residual presence bases.............................. 275
The emergency basis................................................................................. 276
Power to stay proceedings........................................................................ 276

Removal of child from England................................................................. 277
CHOICE OF LAW............................................................................................ 278
EFFECT OF FOREIGN ORDERS IN ENGLAND....................................... 278

Foreign guardianship orders...................................................................... 278

xiii



Contents

Foreign custody orders.................................................................................... 278
Child abduction................................................................................................. 280
International conventions............................................................................... 282
The European (Luxembourg) Convention................................................. 282

Grounds for refusing recognition and enforcement................................... 284
The Hague Convention................................................................................ 28

Rights of custody......................................................................................... 286
Wrongful removal and wrongful retention............................................ 287
Grounds for refusing return....................................................................... 288

CHAPTER 12: LEGITIMACY, LEGITIMATION AND ADOPTION... 295
LEGITIMACY.................................................................................................... 296

Recognition of status........................................................................................ 296
Declarations of parentage or legitimacy..................................................... 301
Succession by legitimate persons.................................................................. 302

LEGITIMATION.................................................................................................. 303
Recognition of the status................................................................................ 303

(A) AT COMMON LAW...................................................................................... 303
Legitimation by subsequent marriage......................................................... 303
Legitimation by parental recognition..................................................... 306
Legitimation by foreign statute.................................................................. 306

(B) UNDER THE LEGITIMACY ACT 1976..................................................... 308
Declarations of legitimation........................................................................... 309
Succession by legitimated persons................................................................ 309

ADOPTION............................................................................................................ 310
English adoptions............................................................................................. 311
Convention adoptions...................................................................................... 313
1965 Convention adoptions........................................................................... 314
Recognition of foreign adoptions.................................................................. 314

Adoptions in the British Isles..................................................................... 314
"Overseas adoptions".................................................................................. 314
Convention adoptions.................................................................................. 315
Other adoptions........................................................................................... 315
Public policy............................................................................................. 316

Succession by adopted children................................................................ 317
Declarations as to foreign adoptions.......................................................... 318

CHAPTER 13: CONTRACTS........................................................................... 319
THE ENGLISH COMMON LAW APPROACH: THE PROPER LAW OF

CONTRACT................................................................................................. 321
Express selection of the proper law............................................................ 321
Implied selection of the proper law............................................................ 323
The closest and most real connection......................................................... 323

xiv



Contents

THE ROME CONVENTION......................................................................
Interpretation.................................................................................................
Scope..............................................................................................................

THE CHOICE OF THE GOVERNING LAW..........................................
The law chosen by the parties...............................................................

Freedom of choice and mandatory rules................................................
Incorporation of foreign law.......................................................................

Applicable law in the absence of choice............................................
Special presumptions...............................................................................

Immovables.....................................................................................................
Carriage of goods.........................................................................................

SCOPE OF THE APPLICABLE LAW.......................................................
Performance...................................................................................................
Consequences of breach...............................................................................
The various ways of extinguishing obligation and prescription and

limitation of actions...........................................................................
PARTICULAR TOPICS.................................................................................

Material validity.........................................................................................
Illegality.........................................................................................................
Consent ..................................................................................................

Formal validity..........................................................................................
Incapacity....................................................................................................

The Rome Convention provision.........................................................
RESTRICTIONS ON THE REACH OF THE APPLICABLE LAW....

Mandatory rules.......................................................................................
Ordre public..............................................................................................
Mandatory rules of other countries.....................................................

SPECIAL CATEGORIES OF CONTRACT................................................
Consumer contracts...................................................................................
Individual employment contracts.........................................................
The protection of the weaker party.....................................................
E-commerce................................................................................................

CHAPTER 14: TORTS..................................................................................... 353
THE THEORIES................................................................................................ 354

The law of the forum................................................................................... 354
The law of the place of the tort (the lex loci delicti)............................ 355
The proper law of tort..................................................................  357

THE COMMON LAW RULE.......................................................................... 358
The rule in Phillips v. Eyre........................................................................ 358

The first branch of the rule: actionability in the law of the forum.... 358
The second branch of the rule: the law of the place of the tort...........  360

Greater flexibilty?.......................................................................................... 362
The ''double-actionability" rule................................................................. 364

324
325 
325 
328 
328
330
331
332 
335 
335 
335
335
336 
338

338
339 
339
339
340
341
342 
346 
346 
346 
348
348
349
349
350
351
352

XV



THE 1995 ACT.................................................................................................. 366
The new general rule.................................................................................. 366

Scope of the new rules............................................................................ 367
Issues relating to tort.............................................................................. 368
"The question whether an actionable tort has occurred"...................... 369
Substance and procedure......................................................................... 370
The place of the tort................................................................................ 371

Displacement of the general rule.............................................................. 372
Other qualifications of the general rule................................................... 375
Some special problems................................................................................ 375
Actions in defamation.................................................................................. 377

CHAPTER 15: PROPERTY............................................................................ 379
THE DISTINCTION BETWEEN MOVABLES AND IMMOVABLES ... 379
IMMOVABLES.................................................................................................. 382

Jurisdiction over immovables................................................................... 382
The Mozambique rule.................................................................................. 385

First exception: contracts and equties..................................................... 387
Second exception: estates and trusts....................................................... 389

Immovables: choice of law......................................................................... 391
Formal validity......................................................................................... 393
Essential validity..................................................................................... 394
Capacity.................................................................................................... 394

MOVABLES........................................................................................................ 396
Choice of law................................................................................................ 396
The theories.................................................................................................. 397

A law appropriate to the owner.............................................................. 397
A law appropriate to the transfer.......................................................... 397
The lex situs............................................................................................. 398

The modern law........................................................................................... 399
Where the situs remains constant.......................................................... 399
Where the situs changes........................................................................... 400

INTANGIBLE MOVABLES............................................................................ 404
Voluntary assignments................................................................................ 405

Intrinsic validity..................................................................................... 405
Assignability............................................................................................. 406
Other issues............................................................................................. 406
Garnishment............................................................................................. 407

GOVERNMENTAL SEIZURE OF PROPERTY.......................................... 408
The situation of property......................................................................... 409
The interpretation of the decree.............................................................. 410
Recognition of the foreign act.................................................................. 411

Contents

xvi



Contents

CHAPTER 16: ADMINISTRATION OF ESTATES...............................
ENGLISH GRANTS OF REPRESENTATION.........................................

Jurisdiction to make a grant..............................................................
Separate wills......................................................................................
Person to whom the grant will be made.........................................
Effect in England of Scottish, Northern Irish and Commonwealth

grants..................................................................................................
Scottish and Northern Irish grants....................................................
Commonwealth grants.................................................................................

EFFECT OF AN ENGLISH GRANT..........................................................
CHOICE OF LAW.........................................................................................
FOREIGN PERSONAL REPRESENTATIVES...........................................

415
416 
416
416
417

419
419
419
420
421
422

CHAPTER 17: SUCCESSION......................
INTESTATE SUCCESSION............................
WILLS.................................................................

Capacity.........................................................
Formal validity.............................................
Material or essential validity....................
Construction (or interpretation)...............
Revocation......................................................

Revocation by later will or codicil.......
Other testamentary modes of revocation
Revocation by subsequent marriage----

EXERCISE OF POWER BY WILL.................
Capacity.........................................................
Formal validity.............................................
Construction..................................................
Material or essential validity....................
Revocation......................................................

425
425
428
428
429 
432 
434 
437
437
438
438
439
440
441
442
443
444

CHAPTER 18: THE EFFECT OF MARRIAGE ON PROPERTY.........  447
WHERE THERE IS NO MARRIAGE CONTRACT OR SETTLEMENT 448

Changes in the matrimonial domicile...................................................... 450
Immovables.................................................................................................... 452

WHERE THERE IS A MARRIAGE CONTRACT OR SETTLEMENT .. 452

CHAPTER 19: TRUSTS.................................................................................. 459
THE GOVERNING LAW.................................................................................. 461
SCOPE OF GOVERNING LAW....................................................................... 463
RECOGNITION OF TRUSTS........................................................... '............ 466
VARIATION OF TRUSTS................................................................................ 467

xvii



Contents

CHAPTER 20: SUBSTANCE AND PROCEDURE..................................... 471
PARTIES........... .................................................................................................. 472
SERVICE OF PROCESS.................................................................   473
MAREVA OR FREEZING INJUNCTIONS.................................................. 474
EVIDENCE........................................................................................................ 475

Admissibility................................................................................................. 476
Requirement of written evidence.............................................................. 477
Witnesses........................................................................................................ 479
Burden of proof............................................................................................. 479
Presumptions................................................................................................. 479
Obtaining evidence abroad.........................................................   480
Obtaining evidence in England for use abroad..................................... 481

NATURE OF THE CLAIMANT'S REMEDY.............................................. 483
Damages.......................................................................................................... 484
Judgments in foreign currency.................................................................. 486

STATUTES OF LIMITATION......................................................................... 487
PRIORITIES........................................................................................................ 489

CHAPTER 21: CHARACTERISATION, THE INCIDENTAL
QUESTION AND RENVOI........................................................................... 491
CHARACTERISATION.................................................................................... 491

Nature of the problem................................................................................. 492
The subject-matter of the characterisation.............................................. 493

Various solutions.......................................................................................... 494
Lex fori....................................................................................................... 494
Lex causae................................................................................................. 495
Analytical jurisprudence and comparative law..................................... 496

Conclusions..................................................................................................... 496
THE INCIDENTAL QUESTION.................................................................... 497
RENVOI.............................................................................................................. 502

Nature of the problem................................................................................. 502
The internal law solution........................................................................ 502
Partial or single renvoi theory................................................................ 502
Total or double renvoi theory.................................................................. 503

Origin and development............................................................................. 504
General conclusion from the cases........................................................... 508
Scope of the doctrine................................................................................... 508
Difficulties in the application of the doctrine........................................ 512

Unpredictability of the result.................................................................. 512
The national law of a British citizen..................................................... 513
Circulus inextricabilis............................................................................... 514

Conclusion....................................................................................................... 515

xviii



Contents

CHAPTER 22: THE TIME FACTOR........................................................... 517
Changes in the conflict rule of the forum.............................................. 517
Changes in the connecting factor........................................................ 520
Changes in the lex causae.......................................................................... 521

Succession to immovables........................................................................ 522
Succession to movables........................................................................... 522
Torts.......................................................................................................... 524
Discharge of the contracts...................................................................... 524
Legitimation.............................................................................................. 526
Matrimonial property............................................................................. 526
Validity of marriage................................................................................. 527
Public policy............................................................................................ 528

CHAPTER 23: THEORIES AND METHODS.......................................... 531
THEORIES.......................................................................................................... 533

Introduction................................................................................................... 533
The doctrine of comity............................................................................... 534
The theory of vested rights........................................................................ 535
The local law theory.............................................  540

METHODS........................................................................................................ 542
Jurisdiction-selecting rules or rule-selecting rules?............................. 542
Governmental interest analysis................................................................ 546
Comparative impairment........................................................................... 552
Principles of preference............................................................................... 553
Choice-influencing factors......................................................................... 556
False conflicts, depegage and foreign law as datum............................ 559
Conclusion..................................................................................................... 564

xix


