Preface

Table of Contents

Note for the Reader

List of Abbreviations

CHAPTER 1
The Court of Justice of the European Union
Structure and Composition

§1.01

§1.02

§1.03

[A]
[B)
[C]
(D]
(E]

Denomination and Terminology

Court of Justice

General Court

Specialised Courts and the Civil Service Tribunal
Relation Between the Union Courts

Sources of Law

(A]
(B]
(C]
(D]

(E]

The Provisions of the Charter of Fundamental Rights

The Provisions of the Treaties

The Statute of the Court of Justice of the European Union
Rules of Procedure of the Union Courts

[1] Contents and Legal Character

[2]  Rules of Procedure of the Court of Justice

[3] Rules of Procedure of the General Court

Other Rules

{11  Court of Justice

[2] General Court

Composition of the Union Courts

(A]
[B]
[C]

Terminology

Number of Members
Appointment of Members
[1]  Requirements

XXiil

XXV

xxvii

NN N U B W N = e






Table of Contents

[A] Positive Conflicts of Jurisdiction
[B] Negative Conflicts of Jurisdiction
§2.05 Division of Competences Between the Union Courts
[A] General Provisions
[B] General Court
[C] The Court of Justice
[D] Problems of Jurisdiction Between the Union Courts
[1] Conflicts of Jurisdiction
[2] Concurrence of Jurisdiction
Further Reading

CHAPTER 3
The Reform of the Union Courts
§3.01  Background
§3.02 The Proposed Amendments of the Statute
[A] The 2011 Proposals
[B] The 2014 Proposals
[C] The Reform Package
§3.03 Some Reflections
[A] The Abandonment of the Model of the Treaty of Nice
[B] The CST
[C] Some Practical Consequences
[D] Governance of the CJEU
Further Reading

CHAPTER 4
Foundations and Principles of EU Procedural Law
§4.01 EU Procedural Law
§4.02  Nature of EU Procedural Law
[A] Origins and Typology
[B] Evolution of EU Procedural Law
§4.03 The Law in the European Union
[A] ‘Law’ and the Law of the Treaties
[B] The Rule of Law
§4.04 EU Procedural Law and Effective Legal Protection
[A] The Right to a Fair Trial
[B] Locus Standi Before the Union Courts
[C] The Statute and the Rules of Procedure

§4.05  Principles Governing the Proceedings Before the Union Courts
Further Reading

CHAPTER 5
The Action for Annulment
§5.01 Introduction
[A] Nature and function

vii

84
85
86
86
87
87
89
89
90
92

95
95
96
96
98
99
101
101
102
104
105
105

107
107
108
108
112
114
114
116
119
119
121
125
126
132

135
136
136






Table of Contents

[D] Temporal Restriction of the Effects of Annulment
§5.11 Intellectual Property

[A] General Observations

[B] Legality Review

[C] Alteration

[D] The Practice to Uphold
Further Reading

CHAPTER 6
The Action for Annulment by Private Applicants
§6.01 The Right of Private Applicants to Bring an Action
[A] Admissibility of Private Actions
[B] Scope and Features
§6.02  Interest in Bringing Proceedings
[A] Notion and Function
[B] Criteria for Establishing an Interest
[C] Presence or Absence of Interest
[D] Loss of Interest
§6.03 Direct and Individual Concern
[A] Subject Matter of Private Applications
[B] Acts of General Versus Individual Application
[C] Nature of the Conditions of Direct and Individual Concern
[D] Casuistic Nature of the Requirement of Individual Concern
§6.04 Individual Concern
[A] The Meaning of ‘Concern’ and ‘Individual Concern’
[1]  Acts of General Application
[2] Measures of General Application
[3] Objective Legal Effects
[4] Concept of the ‘Open’ Group
[5] Examples
[B] Individual Concern
[1]  Criteria
[2] Full Individualisation
[3] Conglomeration of Individual Acts
[4] Duty of Care
[5]  Specific Procedural Rights
[C] Hybrid Acts
[1] Case Law
[2] Features and Consequences
§6.05 Direct Concern
[A] Concept
[B] Acts of Direct and Indirect Concern
[C] Automatic Application
§6.06  Actions by Professional Associations
[A] Position under Article 263, 4th Paragraph TFEU

ix

222
224
224
225
226
230
232

235
235
235
237
238
238
241
246
251
255
255
256
259
261
262
262
262
263
265
267
270
273
273
274
278
280
282
286
287
290
291
291
294
295
298
298



Table of Contents

[B] Substitution
[C] Proper Interests
§6.07  Actions by Intra-State Entities
§6.08  Regulatory Measures
[A] Background
[B] The Requirement of Individual Concern and the Treaty of
Lisbon
[C] Interpretation
Further Reading

CHAPTER 7
The Objection of Illegality
§7.01  Concept and Function
[A] Background
[B] Function and Nature
[C] Features
§7.02  Conditions for Application
[A] Substantive Conditions
[1] Parties
[2]  Scope of Application

(3] Acts
[B] Procedural Conditions
[C] Scope

§7.03  Legal Effects
Further Reading

CHAPTER 8
The Action for Failure to Act
§8.01 Introduction
§8.02  Applicants and Defendants
[A] Applicants
[B] Defendants
§8.03  Failure to Act
[A] Admissibility
[B] “Act’ and ‘Any Act Other Than’
[1] The Notion of ‘Act’ in Articles 263 and 265 TFEU
(2] ‘Any Act Addressed to That Person’
[C] Failure to Act
(1]  Pre-contentious Procedure
[2] Invitation to Act
[3] Position of the Institution
§8.04  Forms of Order Sought and Pleas
§8.05  Declaration and Legal Effects of Failure to Act
Further Reading

299
302
303
305
305

309
311
314

323
323
323
324
325
326
326
326
327
328
329
331
333
334

335
335
337
337
337
338
338
339
339
341
343
343
344
345
349
351
351



Table of Contents

CHAPTER 9
The Action for Damages

§9.01

§9.02

§9.03

§9.04

§9.05

§9.06
§9.07

Disputes on Liability of the Union

[A] Introduction

[B] Jurisdiction Regarding Actions for Liability

[C] Development and Significance of the Case Law

Article 268 TFEU and Other Direct Actions

[A] Delimitation

[B] Article 268 TFEU as an Independent Action

[C] Judgments Rendered Pursuant to Articles 263, 265 and 268
TFEU

Article 268 TFEU and National Remedies

[A] Delimitation

[B] Exceptions

[C] Implementation of Union Law

The Substantive Conditions for Non-contractual Liability

[A] Principles Common to the Member States

[B] The Three Conditions for Non-contractual Liability
[1] Outline
[2] The Bergaderm-Doctrine

Infringement of a Union Rule Conferring Rights on Individuals

[A] Author of the Infringement

[B] Infringement of a Rule of Union Law Conferring Rights on
Individuals

Sufficiently Serious Breach

Damage and Causal Link

[A] Damage

{B] Causal Link

Further Reading

CHAPTER 10
The Preliminary Ruling Procedure

§10.01

§10.02

§10.03

Introduction
[A] The Competence to Give a Preliminary Ruling
[B] Rules Governing the Preliminary Ruling Procedure
[C] Course of a Preliminary Ruling Procedure
[D] Some Statistics
Function and Significance
[A] Function of National Courts in the Union’s Judicial System
[B] The Uniform Application and Interpretation of Union Law
[C] Function of the Preliminary Ruling Procedure
[D] Features of the Preliminary Ruling Procedure
Subject of Preliminary Questions
[A] Scope of Article 267 TFEU
[1] Union Law

xi

353
353
353
354
356
357
357
358

362
363
363
365
367
369
369
370
370
372
374
374

376
378
382
382
386
388

391
391
391
393
394
395
397
397
399
400
402
405
405
405






Table of Contents

§10.08

§10.09

§10.10

§10.11

[1] Power of Appraisal of the National Court
[2] What Is Meant by ‘Necessary in Order to Give Judgment’?
[F] Questions of Interpretation of Union Law
[1]  Acte Eclairé
[2] Acte Clair
[G] Questions of Validity of Union Acts
[H] Breach of the Obligation to Refer
[l Summary
Division of Functions Between the Court of Justice and National
Courts
[A] Delimitation of Competences
[B] Application of Union Law
[C] Interpretation of Union Law
[D] Assistance to the National Court
[1] Treatment of Preliminary Questions
{2] Modification of Preliminary Questions
[3] Reformulation and Interpretation of Preliminary
Questions
Obligation and Refusal to Give a Preliminary Ruling
[A] Obligation to Give a Preliminary Ruling
[B] Refusal to Give a Preliminary Ruling
(1] Incompetence and Inadmissibility
[2]  Absence of an Actual Dispute
[3] No Relation to the Dispute Before the National Court
[4] Absence of Information
Preliminary Review of Validity of Union Acts
[A] Action for Annulment and Preliminary Validity Review
[B] Interim Relief by National Courts
[1]  Scope
[2] Conditions
[C] Concurrence of Actions for Annulment and Preliminary Validity
Review
Preliminary Judgments and Orders
[A] Contents of a Preliminary Judgment
[B] Legal Effect of Judgments
[C] Temporal Effect of Judgments on Interpretation of Union Law
[D] Restriction of the Temporal Effect of Preliminary Rulings
[E] Temporal Effect of Judgments on Validity of Union Acts

Further Reading

CHAPTER 11
Parties, Representation and Legal Aid

§11.01

Parties Before the Union Courts
[A] Notion and Terminology
[B] Anonymity

xiii

457
459
460
461
462
464
465
466

467
467
468
471
473
473
475

476
478
478
479
479
480
482
483
485
485
486
486
487

487
489
489
490
492
493
495
497

509
509
509
510






Table of Contents

[3] Substantive Conditions
[C] Ancillary Position
[1] Acceptance of the Case
[2] Other Issues
§12.06 Intellectual Property Cases
Further Reading

CHAPTER 13

Languages

§13.01 Language of a Case

§13.02 Determination of the Language of a Case

§13.03 Use of the Language of a Case

§13.04 Other Procedures

§13.05 Working Language, Authentic Texts and Publications
§13.06 Intellectual Property

Further Reading

CHAPTER 14
Procedural Time Limits
§14.01 Notion and Features
§14.02 General Principles
[A] Aim of Procedural Time Limits
[B] Features of Procedural Time Limits
[C] Force Majeure
[D] Excusable Error
§14.03 Dies A Quo
[A] Action for Annulment
[1]  Principles
[2] Publication
[3] Notification
(4] Taking Cognisance
[5] Reasonable Period
[B] Action for Failure to Act
[C] Action for Damages
§14.04 Dies Ad Quem
[A] General Rules
[B] Particular Rules
[C] Lodgement and e-Curia
§14.05 Extension of Procedural Time Limits
Further Reading

CHAPTER 15
Written and Oral Procedure
§15.01 Outline of the Procedure
[A] Stages of the Proceedings

XV

563
566
566
569
570
571

573
573
574
575
578
579
579
580

583
583
586
586
587
590
593
595
595
595
596
598
602
604
604
604
607
607
609
611
613
617

619
619
619






Table of Contents

[C] Subject Matter, Form of Order Sought and Pleas
[D] Function and Nature
§16.02 Forms of Order Sought
[A] General Rules
[B] Modification of Claims
§16.03 Pleas and Arguments
[A] General Rules
[B] Inadmissible and Inoperative Pleas
[C] Elaboration of Pleas
[D] References and Annexes
[E] The Prohibition of New Pleas
[F] Implicit Pleas
§16.04 Intellectual Property Cases
Further Reading

CHAPTER 17
Measures of Inquiry and of Organisation of Procedure
§17.01 Rules and Principles on Evidence
[A] Evidence in EU Procedural Law
[B] Some General Principles on Evidence
[1] Burden of Proof
[2] Substantive Requirements
[3]1 Probative Value of Evidence
§17.02 The Union Courts and the Production of Evidence
[A] Involvement of the Union Courts

674
679
680
680
687
691
691
694
697
700
704
709
713
716

717
717
717
718
718
720
724
725
725

[B] Aim and Nature of Measures of Inquiry and of Organisation of

Procedure

[C] Common Features
§17.03 Measures of Inquiry

[A] General Rules

[B] Personal Appearance of Parties

[C] Witnesses

[D] Expert’s Report

[E] Other Measures of Inquiry
§17.04 Production of Documents
Further Reading

CHAPTER 18

Procedural Incidents

§18.01 Incidents and Objections

§18.02 Discontinuance

§18.03 Cases That Do Not Proceed to Judgment
§18.04 Absolute Bar to Proceedings

§18.05 Actions Manifestly Bound to Fail

§18.06 Preliminary Objections and Issues

Xvii

727
729
732
732
733
734
737
739
739
743

745
745
746
748
750
756
759






Table of Contents

[D] New Application and Change in Circumstances
[E] The Judge Hearing the Application for Interim Relief
§20.04 Conditions for Admissibility
[A] Connection with the Main Case
[1] No Need to Adjudicate
[2] Admissibility of the Main Case
[3] Nature of the Connection with the Main Case
[B] The Prohibition of Prejudging the Decision in the Main Case
§20.05 Substantive Conditions
[A] Contents and Nature
[B] Fumus boni iuris
[C] Urgency
[1] Serious and Irreparable Damage
[2] Concept of Damage
[3] Seriousness and Irreparability
[4] Some Rules of Thumb
[D] Balancing of Interests
§20.06 Forms of Interim Measures
[A] Suspension
[B] Other Interim Measures
Further Reading

CHAPTER 21
Appeal
§21.01 Notion
§21.02 Scope of the Appeal Procedure
[A] Decisions Susceptible to Appeal
[B] Decisions Not Susceptible to Appeal
[C] The Decision Appealed Against
§21.03 Parties to the Appeal Proceedings
[A] Private Applicants, Member States and Institutions
(B] Intervention
§21.04 Procedure in Appeal
[A] Applicable Provisions
[B]  Written Procedure
[C] Cross-Appeal
[D] Oral Procedure
[E] Appeals Determined by Order
[1] Manifestly Inadmissible or Unfounded Appeals
[2] Request That the Appeal Be Allowed to Proceed
§21.05 Subject Matter and Forms of Order Sought
[A] Limitation to ‘Points of Law’
(Bl  Grounds for Appeal
[C] Subject Matter and Form of order Sought
§21.06 Pleas on Appeal

Xix

815
816
817
817
817
818
821
823
824
824
827
830
830
830
834
844
845
848
848
850
852

855
855
856
856
859
861
862
862
864
866
866
867
871
874
874
874
875
876
876
877
879
882






Table of Contents

§23.07 Appeal 930

§23.08 Disputes Concerning Costs 931

[A)} The Procedure for Taxation 931

[B] Recoverable Costs 934

(1]  Scope 934

[2]  For the Purpose of the Proceedings 935

[3] Expenses Necessarily Incurred 937

[C] Taxation of Recoverable Costs 941

Further Reading 949
CHAPTER 24

EU Procedural Law and Effective Legal Protection 951

§24.01 Scope of Article 47 CFREU 951

§24.02 The System of Pleas and Its Consequences 953

§24.03 Raising the Question 955

Index 961



