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PART 1 Theoretical and historical introduction

The concept of promise

1. What is a promise?
(@) A definition of promise
(b) Promise: objectively existing phenomenon or
human construction?
(c) Testing component elements of the definition of promise
(i) A promise is more than merely an internal mental
process: promises as speech acts demonstrating
commitment
(ii) A promise isa commitment to a performance
of the promisor
(iii) A promise must manifest more than an illusory
commitment or one which the promisor is patently
unable to fulfil
(iv) A promise must relate to the future
(v) A promise must state a commitment in favour of
another party
(vi) Things which are not components of the definition
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2. Three crucial qualities of relevance to promises: gratuitousness,

conditionality, unilaterality
(a) Gratuitousness -
(b) Conditionality
() Unilaterality
3. Acts having some similarity to, but which are distinct
from, promises
(a) Vows
(b) Oaths
(¢) Threats
(d) Donation (gift)
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5. The problem of transferred loss
(a) Englishlaw
(b) The mixed legal systems
(c) German law

6. Conclusion on third parties

Contractual remedies
1. The ‘interests’ protected by remedies

2. Mutuality of promises and withholding of performance
(@) The Common law
(b) Mixed legal systems
(c) German law
(d) Modellaw

3. Specific performance
(a) Englishlaw
(b) Mixed legal systems
(¢) Germanlaw
(d) Modellaw

4, Perfect or substantial performance of contractual promises
(a) Contracts for services
(b) Sales of goods

5. Injunction (interdict)

6. Damages
(a) Contractual damages and interests other than the
performance interest
(b) Damages for mere breach of contract, or for fault?
(c) English law
(d) Mixed legal systems
(¢) German law
(f) Model law

7. Liquidated damages: penalty clauses
(@) Englishlaw
(b) Mixed legal systems
(¢) German law
(d) Modellaw

8. Termination of contract for non-performance
(a) Historical origins of the right to terminate
(b) English law
(c) Mixed legal systems
(d) German law
(&) Modellaw
9. Restitution following termination for non-performance
(a) Englishlaw
(b) Mixed legal systems
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