
CONTENTS

Map of the European Union page v
Preface vi
Abbreviations xv
Acknowledgments xvii .
Table of Cases xix
Table of Treaties, Instruments and Legislation xxxix
Table of Equivalents Iv
Electronic Working Paper Series lx

part i Constitutional and Institutional Law

1 European integration and the Treaty on European Union 1
1 Introduction 2
2 The idea of‘Europe’ 3
3 The idea of‘European Union’ 6
4 The European Communities and their origins 8

(i) From the Treaty of Paris to the Treaty of Rome 8
(ii) The EEC Treaty 11

5 Early development of the European Communities 13
(i) De Gaulle and the Luxembourg Accords 13

(ii) The initial enlargements 15
6 The Single European Act and beyond 16

(i) Run-up to the Single European Act 16
(ii) The Single European Act 18

(iii) The road to Maastricht 20
7 The Treaty on European Union 23

(i) Three pillars of the European Union 25
(ii) The new competences 27

(iii) Recasting the institutional settlement and the quest for ‘democracy’ 28
(iv) Division of power between the European Union and the 

Member States 29
8 The 1990s: the decade of self-doubt 30 .

(i) Ratification of the Treaty on European Union 30
(ii) The Treaty of Amsterdam 32

( a) Area of Freedom, Security and Justice 32

ix



CONTENTS

(b ) Amsterdam and the democratic deficit 33
(c ) Differentiated integration 33

9 Recasting the borders of the European Union 34
10 The Treaty of Nice and beyond 40

(i) Fin-de-siecle decay: from Amsterdam to Nice 40
(ii) The Treaty of Nice and its aftermath 41

Further reading 43

2 Constitutionalism and the ‘failure’ of the Constitutional
Treaty 44

1 Introduction 44
2 Constitutional law and the Court of Justice 45

(i) What makes the European Union different 45
(ii) Van Gend en Loos 47

(iii) Legitimacy of the ‘new legal order’ 51
3 The Constitutional Treaty 57

(i) Explaining the constitutional turn 57
(a) Success 61
(b) Enlargement 62
(c) The democratic challenge 63
(d) Roles and policies 68

4 Drafting of the Constitutional Treaty 70
(i) The Convention on the Future of Europe 70

(ii) Process at the Convention 73
5 The Constitutional Treaty: a brief summary 76
6 Overview and assessment 80

Further reading 85

3 The EU Institutions 86
1 Introduction 86
2 The Commission 87

(i) The Commission bureaucracy 87
(a) College of Commissioners 87
(b) The Directorates-General 92
(c) The Cabinets 93

(ii) Powers of the Commission 93
(a) Legislative and quasi-legislative powers 93

■ (b) Agenda-setting 96
(c) Executive powers 98
(d) Supervisory powers 98

(iii) Regulatory agencies and the Commission 99
3 The Council of Ministers 101

(i) Powers and workings of the Council 101
(ii) Decision-making within the Council 102

(iii) Management of the Council: the Presidency, the Secretariat 
andCOREPER 106



CONTENTS

4 The European Council 108
5 The European Parliament 111

(i) Composition of the European Parliament 111
(ii) Powers of the European Parliament 114

(a) Legislative powers of the European Parliament 114
(b) Powers over the Executive 116
(c) Powers of litigation 119
(d) Financial powers of the European Parliament 119

6 The Court of Justice and the Court of First Instance 120
(i) Jurisdiction of the Court of Justice 120

(ii) Composition and working methods of the Court of Justice 122
(iii) The Court of First Instance 124
(iv) Judicial Panels 127

7 Other institutions 127
(i) European Central Bank 127

(ii) Court of Auditors 128
(iii) Economic and Social Committee 128
(iv) The Committee of the Regions 129
Further reading 130

4 Community law-making 131
1 Introduction 131
2 EU legislation 132
3 Soft law 137
4 Legal bases for Community legislation 140
5 Community primary legislative procedures 144

(i) Council legislation without consultation of the Parliament 145
(ii) Consultation procedure 146

(iii) Co-decision procedure 149
(a) Central features of the co-decision procedure 149
(b) Legislative practice under the co-decision procedure 151

6 Law-making and Enhanced Cooperation 155
7 Comitology 159
8 The ‘democratic deficit’ and the legislative process 167

(i) Representative democracy and national parliaments 168
(ii) Participatory democracy and republicanism 171

(iii) Deliberative democracy and the European public sphere 175 
Further reading 178
Annex 178

5 Sovereignty and federalism: the authority of EU law 
and its limits 182

1 Introduction 182
2 Sovereignty of EU law: primacy and the Court of Justice 183

(i) Pre-emption and the allocation of competences 188
(a) Exclusive competence 188

= *



e

CONTENTS

(b) Shared competence 190
(c) Supporting, coordinating and complementary action 193

(ii) Fidelity principle 193
3 Contesting EU legal sovereignty: primacy and the national courts 196

(i) Case law of the national courts 196 ,
(a) European constitutional sovereignty 198
(b) Unconditional national constitutional sovereignty 199
(c) Constitutional tolerance 201

(ii) Academic commentary 206
4 Federal limits of EU law 209

(i) Principle of conferred powers 211
(ii) Principle of subsidiarity 219

(a) Subsidiarity and judicial review 220
(b) Subsidiarity: changing the European Union’s legislative 

culture? 225
(c) Subsidiarity and process: national parliaments as guardians of EU 

law-making 228
Further reading 230

6 Fundamental rights 232
1 Introduction 232
2 Development of fundamental rights protection in the EC legal order 234

(i) Incorporation of fundamental rights into EC law by the
Court of Justice 234

(ii) Types of EC fundamental rights 237
3 Development of fundamental rights by the political institutions of

the European Union 241
(i) Non-violation and fundamental rights 241

(ii) Fundamental rights and the external relations of the
European Union 243

(iii) Development of an internal fundamental rights policy 244
4 The European Union Charter of Fundamental Rights 246

(i) Development of the Charter 246
(ii) The rights and freedoms recognised in the Charter 253

(iii) Interpretation of the Charter 258
5 Fundamental rights and the institutional scheme of the European Union 261

(i) Fundamental rights and the EU institutions 261
(ii) Fundamental rights and the Member States 263

Further reading 270

7 Judicial relations in the European Union 272
1 Introduction 272
2 Mechanics of the preliminary reference procedure 273

(i) EC Treaty provisions 273
(ii) The sequence of the reference procedure 277



CONTENTS X111

(a) Making of the reference 277
(b) Interim measures 278
(c) Application of the ruling 279

3 Functions of the preliminary reference procedure 280
(i) Development of EC law 281

(ii) Judicial review of EU institutions 283
(iii) Preserving the unity of EC law 285
(iv) Dispute resolution 287

4 Preliminary references and the European judicial order 291
(i) Article 234 EC and the creation of a Community judicial order 291

(ii) The subjects of the Community judicial order 293
(iii) Docket-control by the Court of Justice 295

(a) The binding effects of judgments on national courts 295
(b) Limiting the circumstances in which the Court of Justice will accept 

references 297
(c) Setting out the circumstances in which referral is obligatory 297
(d) The accountability of national judges 301

5 Reform of the judicial architecture of the European Union 303 
Further reading 310

part ii Administrative law

8 Accountability in the European Union 311
1 Introduction 311
2 Nature and importance of accountability 312
3 Transparency 317
4 Responsibility and resignation: governance and the Commission 329
5 The European Ombudsman 337 

Further reading 346

9 The enforcement of European law 348
1 Introduction 348
2 Enforcement by the Court of Justice: Articles 226-228 EC 349

(i) Article 226 EC procedure 350
(ii) Complainants and Article 226 EC 353

(iii) Scope of Member States’ responsibilities 357
(iv) Sanction: Article 228 EC 360
(v) Conclusions 364

3 Enforcement through the national courts: direct effect 365
(i) Establishment of direct effect 366

(ii) Liberalisation and expansion of direct effect 368
(iii) Direct effect of Directives 371
(iv) Vertical direct effect and the extension of the state 380

4 Duty of consistent interpretation (‘indirect effect’) 381
(i) Establishment of the duty 381



xiv CONTENTS

(ii) Extent of the duty 384
(iii) When does the duty arise? 387
(iv) Range of measures that national courts must take into account 388

5 State liability 390
(i) ‘National procedural autonomy’ and its (partial) erosion 390

(ii) Establishment of state liability 394
(iii) Conditions for, and expansion of, state liability 400 
Further reading 408

10 Judicial review: the legal accountability of
the Community institutions 410

1 Introduction 410
2 Scope of judicial review under Article 230 EC 412
3 Standing to seek judicial review under Article 230 EC 416

(i) Privileged and semi-privileged applicants 417
(ii) Non-privileged applicants: direct concern 418

(iii) Non-privileged applicants: individual concern 420
(a) The Plaumann formula 420
(b) Individual concern and Regulations 424
(c) A more generous approach? 426
(d) Reform? 429
(e) Nature of applicants: private parties and interest groups 433

4 Grounds of review under Article 230 EC 436
(i) Intensity of review 436

(ii) Lack of competence 437
(iii) Infringement of an essential procedural requirement 439

(a) Right to be heard 440
(b) Duty to give reasons 446

(iv) Infringement of the EC Treaty or of any rule of law relating 
to its application 448
(a) Proportionality 448
(b) Legal certainty and legitimate expectation 454

(v) Misuse of powers 456
(vi) Consequences of annulment 456

5 Liability under Article 288(2) EC 457
Further reading 463

Index 465


