
TABLE OF CONTENTS
23

 
50

 
zE

2 
o e 

• • 
39

88
 

E • 
8 8 

85
qm

 
82

0 
E E 

E E 12
 

2E
E 

; 57
5 

: 
“ ü 

S
! ! 

H•
 

:E
 

:2
2 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
ti

ll
 

Il
li

 
I 

I 
I e 

I
I 

I 
I 

I

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

Il
li

 
Il

li
 

1 
1 

1 
1

11
11

 
Il

li
 

Il
li

 

—
 

5
M
. 5 

a.
 M.2

 
« m: (

Table of Cases Ixxiii

CHAPTER 1. APPLICATION OF THE LAW OF THE INTERNA­
TIONAL SYSTEM___________ ______________

The nature of international law..__ ____ ___________________ 1
Traditional sources of international law —___ ______________ 2
United Nations resolutions as sources of international law____  2
Decision ex aequo et bono_______ _______ ________________ 4
SECTION A. Application Within National Legal Systems____

1. Rules of Customary International Law Not in Conflict
With Domestic Law____ ___________________

The Paquete Habana, The Lola _______ _________
Trendex Trading Corporation v. Central Bank of

Nigeria__________________________________ 7
Practices of National Courts______________________ 9

Where there is no constitutional provision________ 10
Provisions in constitutions_________   10

2. Rules of Domestic Law in Conflict With Customary In­
ternational Law___________________________ 12

The Over the Top, Schroeder v. Bissell__________ 12
Attorney-General of Israel v. Eichmann_____________  15
Practices of National Courts______________________  17

Where there is no constitutional provision________ 17
Provisions in constitutions____________________  17

3. Rules of Domestic Law in Conflict With International
Agreements_____________ _____________________ 18

International agreement in conflict with constitutional 
provision________________   18

International agreement in conflict with legislation___ 19
Administration Des Douanes v. Société Cafés Jacques

Vabre_______      20
Questions regarding the French decision____________ 26
Parliamentary sovereignty and the EEC treaty in the

United Kingdom_______________________________ 26
Primacy of international agreement in Switzerland____ 27 
Re Draft Ordinance Concerning Expropriation_______  27 
Constitutions giving primacy to international agree­

ments over domestic law________________    28
4. Domestic Action to Conform With International Law__ 29

xxv



TABLE OF CONTENTS

CHAPTER 1. APPLICATION OF THE LAW OF THE INTERNA­
TIONAL SYSTEM—Continued Page

Creation of Department of Foreign Affairs...... ..........  29
Legal Adviser to Department of Foreign Affairs ...........  29

Organization of legal advisory services on interna­
tional law.......... .. ........    29

Macdonald, The Role of the Legal Adviser of Minis­
tries of Foreign Affairs.............._____ ______ 30

Executive Opposition to Proposed Legislation Violative 
of International Law........ .... .    31

Letter From the U.S. Secretary of the Treasury..... 31
Relative success of the opposition..................... .. .........  32
Inferred Legislative Intent not to Violate International 

Law.........       32
1987 Restatement, Section 115........   32

Standing Instructions to Services for Compliance With
International Law.................................  33

Department of Defense Directive No. 5100.77......... 33
Army Regulation No. 350-216.........    34
Medvid Case Questions Remain.......... .............   36
Punishment of border patrol agents............   37

Intervention by Executive Authority..............    37
Norwegian State v. Carlile............ ................    37

National Apology for Violation of International Law__  38
Ruling of the Secretary-General of the United Na­

tions on the Rainbow Warrior Affair._ _____ - 38
Other reparations..... ....................-...........   39

SECTION B. Application in Diplomatic Practice........... ........... 40
Charter of the United Nations................     40
Diplomatic Correspondence..... .......       40
The Red Crusader..... .......         41
Use of commissions of inquiry.................    42
U.S.—U.S.S.R. Fisheries Claims Board, Report for the 

Year 1974__ _____ _____ ______________ _____ _ 43
Use of commissions for conciliation____ ____________  44

SECTION C. Application in International Tribunals._......  44
1. The International Court of Justice____ _____________  44 

The first world court____________ ____ _____ _ 44 
The Original Dream___ ____ ___ _______  45 
The Optional Clause______ -____ ___ __  46
The use of the Permanent Court of International

Justice.................     47
Dissolution of the first court and creation of its

successor________ ____________ _____ ______  47
Acceptance of the compulsory jurisdiction of the

International Court of Justice___ ___ _________ 48
Examples of Declarations Under Article 36(2) of the

Statute of the International Court of Justice........ 48
The self-judging reservation ___________________ 51

xxvi



TABLE OF CONTENTS

CHAPTER 1. APPLICATION OF THE LAW OF THE INTERNA­
TIONAL SYSTEM—Continued Page

Case of Certain Norwegian Loans (France v.
Norway)_________________________________ 51

Problems —_______________   55
The United States reservation of matters within its 

domestic jurisdiction______________    56
Case Concerning Military Activities in and Against 

Nicaragua (Nicaragua v. United States of
America)________________ ________________  57

The use of the International Court of Justice_____ 61
Third World complaints__________  63
Refusal of respondent states to appear__________  63
U.S. Withdrawal From the Proceedings Initiated by

Nicaragua in the ICJ_______________________ 64
Questions__________________________________  65
U.S. Terminates Acceptance of ICJ Compulsory

Jurisdiction______________ —------------------- 65
Questions______________________________ —.. 67
Giustini, Compulsory Adjudication in International

Law: the Past, the Present, and Prospects for the
Future_______________   68

Other International Courts_________   69
2. International Arbitration_________________________  70

Max Planck Institute, Settlement of International Dis­
putes, Arbitration___________________ ____.... 70

Arbitration practice of the United States------------------ 72
Arbitration of disputes between states and persons....... 72
Provisions for arbitration in the agreement for the re­

lease of American hostages in Teheran..................... 72
3. Compliance With Decisions of International Tribunals... 73

Judgments of the World Court—------- -------............. 73
Judgment concerning the release of American hostages

in Teheran___________________________________  73
Role of the United Nations__ ___  74
Awards of arbitral tribunals___________________ — 74
The Chamizal Boundary Dispute----------------------------- 74

SECTION D. Application in the United Nations------------------ 76
United Nations, General Assembly Resolution 101------- 76
Questions_______________________________—------ 77
United Nations, Security Council Resolution 598--------- 77
Questions______________________________________ 79
Fleischhauer, the United Nations and the Progressive 

Development and Codification of International Law... 79

NOTE TO PARTS I, II AND III________________  81
xxvii



TABLE OF CONTENTS

PART L ALLOCATION OF JURISDICTION IN THE 
INTERNATIONAL SYSTEM

' ■■ Page
Meaning of jurisdiction in national legal systems_____________ 82
Meaning of jurisdiction in the international legal system______ 82

CHAPTER 2. BASES OF JURISDICTION______ ......................
Jurisdiction to prescribe and jurisdiction to enforce___ ___ _
The legal consequences of lack of jurisdiction.................... 
Jurisdiction, vel non, not always dispositive_____________

SECTION A. Jurisdiction to Prescribe Rules of Law Govern­
ing Conduct.. .      —

1. Conduct Within the Territory------------ ------------ --------
J.H.G. v. Public Prosecutor_____ ___ ____ _____ ____
Re Penati______ ______ ________________________
Armengol v. Mutualite Sociale Agricole de l‘Hérault.....  
Meaning of conduct------------- ----- ---------- ---- ----- ----
Conduct having effect outside the territory..... ............—
Conduct partly within and partly without the territory­
Conduct in the territory involving events outside of it.... 
Problem..__ __________________________ __ ______

2. Conduct Outside the Territory Causing Effect Within.... 
The Cutting Case_____________ ______________
Gostelradio SSSR v. Whitney and Piper_______ __ —
Questions___________ ________ _______ _______ —.
The S.S. "Lotus" (France v. Turkey)________________
Question___________ ____________ _____ _________
Present rule as to prosecution for high seas collision.....  
Rivard v. United States.................. ------- ------------ -----
Conduct outside the territory producing an intangible ef­

fect within the territory...........................................
Illustrations of the effect doctrine in national courts — 
Illustrations of the effect doctrine in an international 

court_______ ___ ______ ___ -................................
American Gets Stiff Sentence in Czechoslovakia..... ....... 
1965 Restatement, Section 18.......    —
1987 Restatement, Section 402__ ________ ______ ___

3. Active, Ascribed and Passive Nationality_____ ___ —
Active Nationality---------------------------- -------—........

Residents of Okinawa__________________—......
Active use of nationality principle with regard to 

individuals------- --------------------------- ----- ----
Ascribed Nationality..................    -.......—.......

General principle------------------------- -----------------
Application to vessels, aircraft and military services 

Application to corporations........... ............................
xxviii

93
94



TABLE OF CONTENTS

CHAPTER 2. BASES OF JURISDICTION—Continued Page
Judge Backs U.S. Bid to Penalize Company on Sovi­

et Pipeline Sale____________________________ 111
Questions__________ __________________ __ —. 112

Passive Nationality_____________ ........—------------- 112
Extraterritorial Conduct Affecting State Interests: Pro­

tective Principle______ _______________________ - 113
United States v. Pizzarusso_____ _____ .......------ ----- - 113
Distinction between the territorial and protective

principles_______ ___ ______ ___ —-------------------  115
Expansion of protective principle in the United States ... 116
Dangers inherent in the protective principle__ _______ 116
A Case for Mercy____________ ___________________ 117
Question_____ ____________............--------------------  118
Jurisdiction Based on Universal Interest...................... 118
Crimes of universal interest________ ______________  118
Is terrorism a crime of universal interest? 118
1987 Restatement, Section 404_____________ _____ ... 119
Extraterritorial Acts of Terrorism: What Basis of

Jurisdiction?_______________ __________________
Hijack Suspect Seized by FBI in Mediterranean----------
Hostage Taking Abroad Under the Law of the United

Problems concerning jurisdiction to prescribe with re­
spect to hostage taking abroad-- ------------ --------...

Jurisdiction to prescribe with respect to the killing of an
American national________ _____________ ____ —.

Terrorist Acts of Violence Abroad Against United States
Nationals: Law of the United States......——------ ...

Problem concerning jurisdiction to prescribe with re­
spect to terrorist acts of violence abroad against Unit­
ed States nationals..................  -.........  —

Resolution on international terrorism in the United

Regional conventions dealing with terrorism
The Principle of Reasonableness............. —
1987 Restatement, Section 403  ...............—

SECTION B. Jurisdiction to Prescribe Choice of Law Rules....
Harry Winston Inc. v. Tuduri............................ ..

Enforcement of choice of law rules.................................
Treatment of subject in the 1965 Restatement................
Treatment of subject in the 1987 Restatement................
Comparison................................... ...................... ..............

119

SECTION C. Jurisdiction to Enforce Rules of Law...................
1. Dependence of Jurisdiction to Enforce Upon Jurisdiction 

to Prescribe.......................................................... -
Arret Fornage................. .......... .......... ...................... ......

xxix

2



TABLE OF CONTENTS

CHAPTER 2. BASES OF JURISDICTION—Continued
1965 Restatement, Section 7 -_________________ ____

Relevance of Lotus Case —___ _____ ______________  
Treatment of subject in 1987 Restatement___________

2. Exclusive Character of Jurisdiction to Enforce Within 
the Territory__________ __ _______ ___ ___

The Schooner Exchange v. McFaddon______________  
United States v. Lira..__ ________________________
Standing to object to kidnapping____________ _______  
The Jaffe Case and the Use of International Kidnapping 

as an Alternative to Extradition________ _______  
Law enforcement efforts outside the territory________  
Other acts_____________________________________  
Rescue raids___________________________________  
Lawrence Jusko & Co. Ltd. v. Fortis Uhren AG_______ 
Service in criminal cases   
Securities and Exchange Commission v. Briggs_______ 
Problem________ ________________ ___ __________  
Distinction between service of notice and service of com­

pulsory process_____________________________  
Siegel, Practice Commentaries on FRCP Rule 4__ ____  
Siegel, Supplementary Practice Commentary—1985 

SECTION D. Extradition__________ ___________________  
The necessity for extradition.____ ______ ______

State v. Schumann_______ ___ ________________
Re Bressano________________________ ____ ___
Quinn v. Robinson_______________________  
Eliminating the political offense exception in extra­

dition treaties for acts of terrorism______  
The land, sea, and air components of the jurisdiction of 

states_ __________________ __ __________ ___

o I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I 

5 CQ

SECTION A. Codification of the Law of the Sea .............  157
1. The United Nations Convention on the Law of the Sea... 157

Historical background_________ _________________ 157
Status of the United Nations Convention on the Law of 

the Sea     - —- 158
Refusal of the United States to sign the convention____ 163
Malone, Freedom and Opportunities: Foundation for a

Dynamic Oceans Policy_____ ____ -........ ........... ........
Customary international law and treaty law__________
Anand, U.N. Convention on the Law of the Sea and the

United States..... .............................. ...................... .......
Effect of the United Nations Convention on the Geneva

Conventions of 1958____________ __________ ____  171
1987 Restatement, Introductory Note to Part V, the Law

of the Sea___ ______________________ ___ ______  171
XXX



TABLE OF CONTENTS

CHAPTER 3. LAW OF THE SEA—Continued Page
2. The Convention and the Practice of States...... ...... - 172

Extent of Maritime Zones Under the United Nations 
Convention__________ ________ -.........  172

Diagrams____________________ ____ ____ __ _  172
Ex tent of Maritime Zones Under National Legislation... 174 

Table of Extent of Maritime Zones Established by
National Legislation_____________________ _ 174

SECTION B. Control of National Vessels..... .........    180
1. Nationality of Vessels____________________________ 180

Public Ministry v. Mogens Glistrup_________________  180
Genuine link in Article 5 of the 1958 Convention on the

High Seas____________________ ______________  180
Flags of convenience and the United Nations Convention 

on the Law of the Sea__ ____________________ _ 181
United Nations Convention on Conditions for Registra­

tion of Ships________ ____________ ___ _______ 182
Spain, Finland Joining Rush to Form Flags of

Convenience__________________________________ 184
Reflagging of Kuwaiti tankers as United States vessels 185
Use of flags of convenience by socialist states_______ _ 186

2. Jurisdiction Over Vessels ............   186
The People v. Robert J. Thomas.......................    186
Question____ ____      188
Re Bianchi________________________   189
Special Maritime and Territorial Jurisdiction of the Unit­

ed States...____ _____    190
Crimes included in special maritime jurisdiction of the

United States_______ ___ __________ ___ _______  190
Vessels included in special maritime jurisdiction of the

United States___ _____________ _______________  190

SECTION C. Waters Within the Territory.........................  191
1. Baseline Separating Internal Waters From Territorial

Sea..__ ___ ___ ____ ___ ___________ ___ _______ 191
Significance of baseline.._________________________ 191
The Fisheries Case in the International Court of Justice 191 
Baseline under 1958 Convention and U.N. Convention ... 192
Archipelagic baselines__________________ ______ ___ 192
Declaration of the Philippines Upon Ratification of the 

United Nations Convention on the Law of the Sea  193
Objection by the USSR to the Understanding Recorded 

Upon Signature by the Philippines and Confirmed
Upon Ratification____ _________________________ 193

Illustrations From Pearcy, Measurement of the U.S. Ter­
ritorial Sea_ ____ ___ ____ _______________ _ 194

Decision of the Command Council on the Limits of the 
Territorial Waters of Libya...... ..............     197

xxxi



TABLE OF CONTENTS

CHAPTER 3. LAW OF THE SEA—Continued 
Historic Bays____ ___________-........ ......

Juridical Regime of Historic Waters, Including Historic
Bays__ _______ ____ ___________ _____ —----- ...

Objection of the United States to the Assertion of Sover­
eignty Over the Gulf of Sirte by Libya__ ________

Incident of August 19,1981______________ ________
Incident of March 24,1986__ ___ ________ _________

2. Foreign Vessels in Internal Waters_______ _________
Consent to entry into internal waters----------------------- 
Wildenhus’s Case...--------------------------------------------
Peace of the port doctrine in customary international law 
Foreign naval vessels in port_____________________  
Note_______________________ ___________________
Hoff, Administratrix (United States v. United Mexican

States)_______ -______ _______________________
Basis of decision________________________________  
Nuclear vessels....____ __________________________
Law of the USSR___________________ ____________
Lack of provisions in conventions__________________

3. Breadth of the Territorial Sea____________................
Evolution of the position of the United States________  
Statement by the Legal Adviser of the U.S. Department

of State Concerning a Twelve-Mile Limit, August 3, 
1971________________________________________

The Twelve-Mile Limit at UNCLOS III__________ ......
4. Foreign Vessels in the Territorial Sea_____________ -

Corfu Channel Case (United Kingdom v. Albania)_____  
Innocent passage under 1958 Convention and U.N. 

Convention_____________ ___________________
Anand, Transit Passage Overflight in International 

Straits_____ ___ —........... .......—---- -------------
World Straits_________ ___ ______________________

. Public Prosecutor v. Kairismaa..................................
Amendment of Swedish law subsequent to decision___  
Jurisdiction over merchant vessels in innocent passage 

under 1958 Convention and U.N. Convention_____

SECTION D. Waters Beyond the Territorial Sea —___ _____
1. Freedom of Navigation__________________________  

The Principle___________ ----------- ------------------ 
Negroponte, Who Will Protect the Freedom of the 

Seas?_________________ ---------------  
Agreement Allowing U.S. Authorities to Seize Brit­

ish Flag Vessels.._________________  
Status of vessels on the high seas under 1958 Con­

vention and U.N. Convention____ ----
xxxii

222

222
222
222

222

225



TABLE OF CONTENTS

CHAPTER 3. LAW OF THE SEA—Continued 
U.S. “Pirates” Prosper on the British Airwaves......

Solution to pirate broadcasting in Article 109 of
U.N. Convention__ ______ ___--------------------

. The Contiguous Zone -...... ------ ---------- ----- --------------
Re Martinez ..............-------------------------------- ...
Contraband outside the customs zone..... .
Contiguous zone under 1958 Convention and U.N.

Convention____________ ___ ______ _________
Hot Pursuit___________ ____ _______ __ __ _____ - 

Re Pulos and Others__ ——____ ..............
Hot pursuit under 1958 Convention and U.N. 

Convention_ ___ __________ _____________
Use of force in hot pursuit________ —...............

Right of Approach and Visit_______ —___________  
Right of Approach___ ___ __ ____ ...............

Pentagon Reports Encounter at Sea with Soviet
Ship__ ___ ______ ___—---- ----------------------

Soviet Protests Ship Incident---------- ------------- ....
Right of visit under 1958 Convention and U.N.

Convention____________________ __ ______ __
Piracy_______________ ____ __ ___ ____ _____ __ —.

Pirates Raid Ship Leased to U.S. Navy ..........._ 
The Achille Lauro Affair_______ _____ ___ ________

Draft Convention on Suppression of Unlawful Acts
Against Vessels..... ............................—..... ...............

2. The Exclusive Economic Zone ------------- ----------------...
United States: Proclamation of an Exclusive Economic 

Zone...----------------- --- ---- --------- -----------------—
3. Protection and Preservation of the Marine Environment

Protection and preservation of the marine environment 
in the U.N. Convention......... ... ....... ............... ........

Canadian action concerning pollution of Arctic waters...
An American Challenge in the Arctic —.................. ......

SECTION E. Allocation of the Resources of the Seabed....... .
1. The Continental Shelf...... .... ......    -

Evolution of the doctrine of the continental shelf....... . 
Division of the resources of the continental shelf be­

tween the States and the federal government..... .
United States v. Florida ..................................—............
ODECO v. Torao Oda.................................................... .
Problem........................................ ......................................

2. Mineral Resources Beyond National Jurisdiction............  
Technological advances induce quest for law as to miner­

al resources under the high seas......... ...............
Note of January 13, 1986, from the United States Mis­

sion to the United Nations. .......................................
xxxiii



TABLE OF CONTENTS
Page

CHAPTER 4. LAW OF AIRSPACE, OUTER SPACE AND CELES­
TIAL BODIES____________ ________ _______  259

Introductory Comment...... ...................      259

SECTION A. Airspace...... .......          259
1. Aerial Transit____________ ________________ ___ _ 259 

Draft Convention, Regime of Aerostats and Wireless 
Telegraphy (1906)______ ____________ ____  259

From Theory to Treaty Law_______________________ 261
Goedhuis, Civil Aviation After the War_____________  262 
International Air Transport and Foreign Policy___ ___ 262 
The Chicago Convention: Excerpts_________________ 265
I .C.A.O________________________________   266 
The International Air Services Transit Agreement____  266 
The International Air Transport Agreement__________ 267
Scheduled air services______ ___  267
Powers Case________________________________ ___  268
Sanctions against aircraft entering airspace..________  271
Excessive use of force: analogies from the law of the 

sea_______________________________   271
Destruction of Korean Air Lines Boeing 747 over Sea of

Japan, 31 August 1983__ ________________ ______  272
Reaction to the destruction of KAL Flight 007________ 279
North Pacific Route System: Emergency Communica­

tions_______________ ______________________  280
Beyond trespass: espionage as a state offense_______  281
Identification zones ______ ________ ______ ______ ___ 281

2. Offenses Aboard Aircraft___ ______________ ____ _ 282
General Offenses_____________ ___-___ __________ 282

Silberwacht v. Attorney-General________________ 282
Chumney v. Nixon___________ _____ _________ 283
Questions_______ _______________________ _ 287
The accretion of legislative bases of jurisdiction__  287

Hijacking___________________       288
International conventions.............................  288
French legislation_________     289
United States legislation___________   290
Problem______________       290
Hijacking as piracy....... .....................     290

Sabotage------- -----------       291
Extradition and Aircraft Offenses ...............    292
The prosecute or extradite principle.......... .......   292
Extradition under the Hague Convention........... ............. 292
A Case of Refusal of Extradition___________ _______  293
Subsequent conviction...._______ ______________ ___  296
Question ...............................        296
Deterrence............... .............................. ........... —.........  297
Self Help..................          298

xxxiv



TABLE OF CONTENTS

CHAPTER 4. LAW OF AIRSPACE, OUTER SPACE AND CELES­
TIAL BODIES—Continued Page

3. Pollution of Airspace____________________________  298 
Trail Smelter Case (United States v. Canada)______ 298 
Jurisdiction to legislate with respect to air pollution_ 303
Applicable law__________________________________ 304
Declaration of the United Nations Conference________  304
Colloquy on the declaration_______ ____  305
Acid rain______________________________________  305
Work of the International Law Commission__________ 306
The 1987 Restatement, Section 601 -.............    306
Nuclear reactor malfunctions______________________ 306
Nuclear Tests (Australia v. France), Interim Protection,

Order of 22 June 1973__________ ______ _________ 307
Subsequent proceedings in the Nuclear Tests Cases___  310

SECTION B. OuterSpace_____________________________  310
Theories about airspace and outer space delimitation__  310
Rosenfield, the Distinction Between Airspace and Outer

Space_______________________________________ 311
Danilenko, The Boundary Between Airspace and Outer 

Space  312
Definition and Delimitation of Outer Space___________ 313 
Launching and landing of space objects______________ 315
Mishra and Pavlasek, on the Lack of Physical Bases for

Defining a Boundary__________________________  316
International conventions_________________________ 317 
Work on new conventions at the United Nations______  318
Staple, The New World Satellite Order: A Report From 

Geneva____________________________________  320
Military uses of outer space___________ ___ _______  320

SECTION C. Celestial Bodies....__ _____________________  321
The Outer Space Treaty------- ----------  321
The Moon Treaty________________________ ______... 321

PART IL LIMITATIONS ON THE EXERCISE OF JURISDICTION

CHAPTER 5. THE IMMUNITY OF STATES AND INTERNA­
TIONAL ORGANIZATIONS  323

SECTION A. The Immunity of States_________________— 323 
Sweeney, The International Law of Sovereign Immunity 323

1. Absolute and Restrictive Theories: Historical
Perspective___ ______________ ____ ----- ------------- 325

Absolute Theory of Immunity...------ ----------------------  325
Aldona S. v. United Kingdom___ ———......... 325
Krajina v. The Tass Agency___________________  327 
The position of British courts on sovereign 

immunity_______________________________ 330
Applicability of the immunity of the state.............. 330

XXXV



TABLE OF CONTENTS

CHAPTER 5. THE IMMUNITY OF STATES AND INTERNA­
TIONAL ORGANIZATIONS—Continued Page

Fundamentals of Civil Legislation of the Union of
Soviet Socialist Republics___________________  331

Academy of Sciences of the U.S.S.R., Institute of
State and Law, International Law_____________ 331

Juridical persons and trade missions of the USSR... 333
Berizzi Bros. Co. v. The Pesaro________________  334
Deference to suggestions of immunity__________  335

Restrictive Theory of Immunity__________ _________ 335
Evolution of the restrictive theory -____-____ .... 335
United States: The Tate Letter________________  336
Chou Keng-Sheng, New Trends in Contemporary

Anglo-American Theory of International Law___  339
Departure from the Tate Letter________________ 340
Isbrandtsen Tankers, Inc. v. President of India____ 340
Testimony of the Legal Adviser of the U.S. Depart­

ment of State on the Foreign Sovereign Immuni­
ties Act of 1976________________....._________ 342

Foreign Sovereign Immunities Act of 1976_______  344
United Kingdom: State Immunity Act of 1978____  344
Dominance of the restrictive theory__________ .... 344
Opposition of socialist states___________________ 345

2. Restrictive Theory: United States Practice and the Prac­
tice of Other States_______________________ 345

Formulation of the Basic Rule_____________________  345
French administrative law concepts_____________ 346
Reflection in the restrictive theory of civilian con­

cepts of administrative law_ ..._____________ 346
United States of America v. Perignon and Others ... 347
Questions____________________________—----- 349
Problem___________________________________  349
De Ritis v. United States______________________ 349

Immunity of Political Subdivision__________________  352
Neger v. Etat de Hesse_______________________ 353

Immunity of Agency or Instrumentality_____________ 355
Societe Nationale des Transports Routiers v. Com­

pagnie Algerienne de Transit et d’Affretement.... 356
Commercial Activity: Nexus______________________  357

Vencedora Oceanica Navigacion v. Compagnie Na­
tionale Algerienne de Navigation________ ___ 357

Societe Europeenne d’Etudes et d’Entreprises en
Liquidite Volontaire v. Socialist Federal Republic 
of Yugoslavia_____________________________ 364

Torts: Scope of Immunity__ ____ _____________—.. 365
Kingdom of Morocco v. Stiching Revalidate Cen­

trum “De Trappenberg”___________________ 365
xxxvi



TABLE OF CONTENTS

CHAPTER 5. THE IMMUNITY OF STATES AND INTERNA­
TIONAL ORGANIZATIONS—Continued Page

Property: Attachment and Execution_______________  366
United States, Foreign Sovereign Immunities Act of

1976, Exceptions to Immunity From Attachment
or Execution______________________________  366

National Iranian Oil Company Revenues from Oil 
Sales Case______________________________  367

SECTION B. The Immunity of International Organizations.... 372 
1987 Restatement: Immunities of International

Organizations____________________________   372
Broadbent v. Organization of American States_______  373 
Convention on the Privileges and Immunities of Special­

ized Agencies___________________________   381
The Iran-United States Claims Tribunal v. A.S------- ----  381

CHAPTER 6. THE ACT OF STATE DOCTRINE______________  383
Judicial disinclination to pass on the legitimacy of an other­

wise determinative rule of foreign law-__ __________ 383
SECTION A. The Basic Court-Made Doctrine in the United 

States    385
The American act of state doctrine and political crises in - 

foreign relations_____________________________ 385
Banco Nacional de Cuba v. Sabbatino, Receiver_______ 387 
How much of the United States foreign affairs law is 

conclusively determinable only by the United States 
Supreme Court, despite the doctrine of Erie R.R. Co. v.
Tomkins?____________________________________  401

1. The United States Supreme Court Post Sabbatino Appli­
cation of the Act of State Doctrine in Nationaliza­
tion Cases____________________ ___________  402

General perspective___ ______________________  402
Alfred Dunhill of London, Inc. v. Republic of Cuba 402 
First National City Bank v. Banco Nacional de Cuba 404
Questions_________ ____________ __ — —. 405

Expressions of Executive Branch Viewpoints on the Ap­
plicability of the Act of State Doctrine: A Résumé 405

Act of State Doctrine: Foreign Expropriations____ 406
2. Federal Circuit Court Decisions on the Act of State 

Doctrine Not Reviewed by the United States Su­
preme Court.._______________________ _____  408

Reason for the coverage......---------------- ............. 408
Kalamazoo Spice Extraction Co. v. Provisional Mili­

tary Government of Socialist Ethiopia-------------- 408
International Association of Machinists v. OPEC.... 416
West v. Multibanco Comermex, S.A...................... 421
Compania de Gaz de Nuevo Laredo, S.A. v. Entex,

Inc_______ _____ _____________ ________ ___  424
The Circuit Courts’ Balancing Methodology: What is 

Being Balanced? When?........................... ......... ....... 425
xxxvii



TABLE OF CONTENTS

CHAPTER 6. THE ACT OF STATE DOCTRINE—Continued Page

SECTION B. Congress and the Act of State Doctrine_______ 426 
A few paragraphs of history_______________  426
Foreign Assistance Act__________________________  427 

Retroactive application to include the nationalization 
in Sabbatino_____   427 

The second Hickenlooper Amendment held not to vi­
olate separation of powers.____________  428

SECTION C. The Second Hickenlooper Amendment in the 
Courts_________________ 428

Approach_______  428
Hunt v. Coastal States Gas Producing Co._______  429 
The Hunts’ legal actions involving oil from Libya ... 433
Equivalent to property in nationalization situations 433
West v. Multibanco Comermex, S.A.__________   434
Question_________________   436

SECTION D. Similar Results in Other Legal Systems_______ 436 
Buttes Gas and Oil Company v. Hammer___ ____ 436
And thus farewell to the Rose Mary!____________  438
Anglo-Iranian Oil Co. Ltd. v. S.U.P.O.R. Co----------  439
Decision on Expropriation _____ _________ _____ 440
Decisions of French courts __________________ _ 441

SECTION E. Extraterritorial Nationalizations Distinguished.. 442 
Republic of Iraq v. First National City Bank  442
The problem of jurisdiction to nationalize________  445 
The act of state doctrine and customary internation­

al law__________________________________ 445

CHAPTER 7. RESOLUTION AND REDUCTION OF JURISDIC­
TIONAL CONFLICTS BETWEEN STATES____  446

Orienting Comment____________________   446
SECTION A. Arrangements for Resolution of Conflicts by Al­

location of Primary Jurisdiction_______  449
1. International Arrangements and Agreements to Avoid 

Multiple Taxation________________________  449
Illustrative Articles of a Tax Treaty________________  449
Networks of bilateral tax treaties__________________  451
Tax Decision__________   451
Parallel problem within the United States___________  453 
Relationship between states’ interests as to taxation__  454
Tax credits__ _________ __ _____________________  454

2. International Arrangements and Agreements as to Ju­
risdiction in Regard to Visiting Foreign Military
Forces___________________ ___ -___ __________  454

Whitley v. Aitchison___________ ______________ ___ 455
Wilson, Secretary of Defense v. Girard.....___________ 458

• Note on the Girard case______ __ _____ ________ ___ 461
xxxviii



TABLE OF CONTENTS

CHAPTER 7. RESOLUTION AND REDUCTION OF JURISDIC­
TIONAL CONFLICTS BETWEEN STATES— Cont’d Page

3. International Arrangements and Agreements as to Con­
flicting State Demands Based on Nationality or
Allegiance__ __ ______________________________  461

SECTION B. Conflicts of Jurisdiction as to the Application of 
Economic Regulations    462

Question______________________________________  462
■ Multiplicities of state regulatory interests___________  462 

Areas of economic activity involved__________ 462 
1._ Antitrust____    463 
Hypothetical case to illustrate the differences between 

antitrust laws________________________  463
The Sherman Act__ ___    464 
United States v. Aluminum Co. of America__________  465
Why a circuit court case for this important ruling on 

effect?____________ ___ ______ _____________  468
The economic effect doctrine and antitrust jurisdictional 

conflicts______________________   469
What are the courts doing?_______________________  470
United States v. The Watchmakers of Switzerland Infor­

mation Center, Inc___________________________  470
The Nylon Spinners Cases________________________  472
Questions______________________________________ 473
Statutory systems impeding antitrust enforcement 

transnationally_____________   473
Perspective on Timberlane I and II________  474
Timberlane Lumber Co. v. Bank of America, N.T. and

S.A____________________________________   475
Timberlane Lumber Co. v. Bank of America, N.T. and

S.F__________________________________________ 477
America Banana Co. v. United Fruit Co-------------------- 481
Questions about the Timberlane Cases, especially Tim­

berlane II__________    483
Statement of KY P. Ewing, Jr., Deputy Assistant Attor­

ney General, Antitrust Division, Department of Jus­
tice, Concerning the International Application of
Antitrust Laws_______________________________  485

Comment and questions_____ ____      486
2. Securities Regulation, Including Fraudulent Sales and

Insider Trading____________     487
Stage of development of the problem__________ ____  487
Loomis and Grant, The U.S. Securities and Exchange

Commission, Financial Institutions Outside the U.S. 
and Extraterritorial Application of the U.S. Securities
Laws__ ___________ _________________________ 487

Bersch v. Drexel Firestone, Inc.__________ ___ _____ 488 
IIT v. Vencap, Ltd_________ _____________________  491
Securities and Exchange Commission v. Kasser...... ....... 494

xxxix



TABLE OF CONTENTS

CHAPTER 7. RESOLUTION AND REDUCTION OF JURISDIC­
TIONAL CONFLICTS BETWEEN STATES—Cont’d Page

SECTION C. What is to Be Done When Explicit Conflicts of
Jurisdiction to Prescribe Exist?____________ 497

Focus and linkages to other sections of this chapter___  497
1. International Legal Requirements to Attempt Resolu­

tion: The Attempts in the 1965 and 1987
Restatements__________ __ _______________  498

United States of America v. First National City 
Bank____ ___    498

Interest analysis in conflict of laws and Section 40 
of the 1965 Restatement.........._  504

1987 Restatement, Section 403____________________  504
2. National Limits on Comity and Unilateral Moderation 506 

Laker Airways Ltd. v. Sabena, Belgian World Airlines... 506
Questions______ ___________ ____ _______________  513

SECTION D. Other Lines of Solution?___________________  513
1. Reducing or Eliminating Differences in Substantive Law 513
2. Administrative Accommodation: and Beyond__________ 514

PART III. THE INDIVIDUAL IN THE INTERNATIONAL
LEGAL SYSTEM

CHAPTER 8. PROTECTION AND ALLEGIANCE_____________ 515
Introductory Comment__________________________________ 515
SECTION A. Nationality: Loss of Its Benefits____________  517

Re Immigration Act and Hanna____________________ 517
Consequences of Statelessness_______________________  523

What happens to Hanna now?_____________________  523
Discrimination between aliens and stateless persons...... 523
Espousal of claims of stateless persons_____________  524
Statelessness decreed against members of a class of 

persons____ ____________________________ ___
Loss of nationality under the law of the United States...
Denaturalization and deportation___________________

SECTION B. International Criteria for State Protection_____  
Nottebohm Case (Liechtenstein v. Guatemala)_  
Earlier adjudication in the Permanent Court of Interna­

tional Justice________________________
How far does Nottebohm reach?_______________ ___
Continuity of nationality of individual claimant-----------  
Merge Case---------------- ------_____________________
Limiting the applicability of the principle of effective 

nationality__________________________________
Effective nationality in the Iran-United States Claims 

Tribunal--------------------------------------------- ---- —.
SECTION C. Obligations of Nationality or Allegiance__ ___ _

Introductory Comment______________________________  
xl

535
536
536
537



TABLE OF CONTENTS

CHAPTER 8. PROTECTION AND ALLEGIANCE—Continued Page
The Crime of Treason..............      545
Joyce v. Director of Public Prosecutions............ ............  545
D’Aquino v. United States........... ...................   551
Rex v. Neumann__________ ______ _________ _____  555
gapea 1 • p pu —

United States v. Rexach............... ................ -......... -........
Di Portanova v. United States...................... ....................
Basis of taxation of aliens_______ _______----- ---------
Taxation of corporations: the problem of the unitary tax
Compulsory Military Service................. ------- -------------
United States v. Rumsa—_________________________
United States legislation on the drafting of aliens..........
International law on the drafting of aliens......................
French point of view on the drafting of aliens................
Military service of Swiss nationals in the United States 
Military service by the dual national..... ......... ........ ........

The law in treaties

CHAPTER 9. HUMAN RIGHTS: THE GROWTH OF STATE RE­
SPONSIBILITY TO INDIVIDUALS......................

Introductory Comment....... ....................... -.................................
SECTION A. Responsibility of States for Injuries to Aliens....

1. The Principle of Diplomatic Protection —..... ..............
Administrative Decision No. V..........—...................... .

2. The International Minimum Standard................. ..........
Roberts (United States) v. United Mexican States.........- 
Equality versus international minimum standard...........  
Cantero Herrera v. Canevaro & Co...................... .—.
Standard for determining there has been a denial of 

justice -__ ________________ ___ _________ __ -
The position of Latin American jurists---------------------- 
Influence of the creation of new states on the question 

of the international standard----- --------- ------------
Chattin (United States) v. United Mexican States--------  
What variations in legal systems are comprehended by 

the international minimum standard?-----------------
Theory and practice.......... L------------- -----------------  
Travelers Warned of Penalties for Drug Violations

Abroad--------------------- ---- -------------------------------
Transfer of American prisoners from Mexico by treaty 

arrangement________________ ____ _______ ___ 
NATO Status of Forces Agreement...______ ________
Law applicable in international arbitrations__________  
Neer and Neer (United States) v. United Mexican States 
Exhaustion of local remedies_______________ ___ — 
A new view of the older precedents—_______ ____—



TABLE OF CONTENTS

CHAPTER 9. HUMAN RIGHTS: THE GROWTH OF STATE RE­
SPONSIBILITY TO INDIVIDUALS—Continued

SECTION B. The Articulation of Human Rights Standards ....
1. Human Rights Provisions of the Charter of the United 

Nations__________________ ____ __  
Charter of the United Nations___ _______ 
Highlights of the drafting history of Chapter IX,

Article 56 of the Charter______________  
The Meaning of Article 56..... -_____________________

The Question of Race Conflict in South Africa Re­
sulting From the Policies of Apartheid_______

United Nations, Extracts From Debate in Ad Hoc 
Political Committee______________________

Domestic jurisdiction and Article 56_____________ 
The contents of the obligations in Article 56______  
Protracted debate in the United Nations_________  
Advisory Opinion on the Continued Presence of

South Africa in Namibia (South West Africa)___  
Article 56 and Self-execution of a Treaty Under United

States Law___________________________________
2. The Genocide Convention_________________________ 

Introductory Comment________________________  
Human Rights in Cambodia___________________  
The “Killing of Cambodia”_________________ — 
U.N. Sub-Commission on Discrimination and Minorities

3. The Universal Declaration of Human Rights _________
Contents of the Declaration__________ __________ _ 
The Question of the Declaration as Law_____ .............

A Draftsman’s view.___ _______ ______________
A Diplomatic view —... ------------ -------—
A Publicist’s view__ __ ____________ _________
A Jurist’s view__ ____________________ ___ ___

4. The Human Rights Covenants__ ...................................  
International Covenant on Civil and Political Rights_
Comparison with the precedents on state 

responsibility__ ____ __________ __________
Policy problems facing the United States in consid­

ering becoming a party -.... ..-_________ ____
Humanitarian law_____ __________________ ___
The Helsinki Accord__________ ______ ________

Department Comments on Subject of Human Rights in 
Czechoslovakia  - -------------------------------——

SECTION C. Human Rights as Customary International Law 
The 1987 Restatement, Section 702.................................

SECTION D. Implementation of the International Law of Hu­
man Rights............ .............. ........

1. Implementation at the United Nations____ ____—...
Statement on Human Rights by the Secretary Gen­

eral of the International Commission of Jurists,
November 1978............ ........................................

xlii



TABLE OF CONTENTS

CHAPTER 9. HUMAN RIGHTS: THE GROWTH OF STATE RE-
• SPONSIBILITY TO INDIVIDUALS—Continued Page

Investigations of human rights violations...... ......... 642
The work of the Human Rights Commission -.......  642
Summary Report of the United Nations Commission

on Human Rights Annual Meeting..................  642
Note_______ ________________ ____________ - 649

2. International Adjudication________________________  650
Problem______________________     650
Nottebohm Cases (Liechtenstein v. Guatemala)_______  650
South West Africa Cases (Ethiopia v. South Africa; Li­

beria v. South Africa)_________________________ 651
Comparison of the Mandate for South West Africa With 

the International Convention on the Elimination of All 
Forms of Racial Discrimination________________  656

The case concerning the Barcelona Traction, Light and 
Power Company, Limited (Belgium v. Spain)  656

Remedies____________________       658
Advisory Opinions_______________________________ 658 
Advisory Opinion on the Western Sahara____________  659

3. Individual Petitions______________________    661 
Gross and reliably attested violations____________ 661 
U.N. Commission on Human Rights—Consideration of 

Gross Violations....___ _____-........._________ 662
Racial discrimination....... ............   663 
Civil and political rights................ ............-........  663 
Sendic v. Uruguay............ .............. ........................... ....... 664 
Salgar de Montejo v. Colombia........ ......-...............  666

4. Public Denunciation_________________ __________ ... 668
Implementation of the Helsinki Final Act, Nineteenth 

Semiannual Report, April, 1985-October 1, 1985..... 668
5. Pursuit of Human Rights Under Customary Internation­

al Law in a National Court    671
Filartiga v. Pena-Irala------------------ --------------- -------  671 
Further proceedings in the Filartiga case-------- --------- 683 
Release from indefinite detention ---------------------------  684 
Tel-Oren v. Libyan Arab Republic---------------------------  684 
Subsequent judicial analysis of the Tel-Oren case--------  699

SECTION E. Human Rights and Regional Organizations____ 699 
1. The Council of Europe_____________ .................. 699 

European Commission and European Court of Human 
Rights _____ _________ 700 

Case of Ireland v. The United Kingdom_____________ 700 
The Dudgeon Case_ ___________________ __  706 
Further proceedings in the Dudgeon case___________  715 
Lacking Bill of Rights, Britons Seek Redress at a Court 

in France ____-___ —_____ ________  715
2. The Organization of American States...... ........-.........   718

Buergenthal, the Advisory Practice of the Inter-Ameri­
can Human Rights Court     719

xliii



TABLE OF CONTENTS

CHAPTER 9. HUMAN RIGHTS: THE GROWTH OF STATE RE­
SPONSIBILITY TO INDIVIDUALS—Continued Page

Advisory Opinion on Compulsory Membership in an
Association___________________________________  722

3. The Organization of African Unity_______________  727 
Nowak, the African Charter on Human and Peoples’ 

Rights _______________ ______________  727
SECTION F. Self-Help: Asylum and Refuge___ _________ 729

Introductory Comment___________________________  729
Indochinese Refugees____________________________ 730
Defection From the “Ukraina”____________________  732
Asylum on a Vessel__________________ ____________ 732

CHAPTER 10. INDIVIDUAL RESPONSIBILITY_____________ 734
SECTION A. Traditional War Crimes____________________ 734

Judgment in Case of Lieutenants Dithmar and Boldt
Hospital Ship “Llandovery Castle”________________ 734

Taylor, Nuremberg and Vietnam (1970)_____________  740
Protocols I and II to the Geneva Conventions of 1949 — 742
The law of war: humanitarian law and human rights law 744
Meron, On the Inadequate Reach of Humanitarian and

Human Rights Law and the Need for a New
Instrument_________________ ___ ___ __________  744

United States v. Calley___________________________  747
Standard applied in the Calley case_________________ 756
Further proceedings in the Calley case______________ 757
Comment, Punishment for War Crimes: Duty or

Discretion?___________________________________ 757
Bishop, Justice Under Fire (1974)_____________ _____  758
The Law of Land Warfare________    760
Atomic weapons_______________   773
Reprisals____________     774
Matter of Demjanjuk_________     775

SECTION B. The Innovations of Nuremberg: Crimes Against 
Peace and Crimes Against Humanity_______  783

Charter of the International Military Tribunal________ 783
Judgment of the International Military Tribunal, Nurem­

berg, Germany, 1946_________________________  785
Verdicts and Sentences of the International Military

Tribunal_____ ___      794
Other trials in Germany__________________________ 795
United States v. Von Leeb (The High Command Case)... 795
Trial of Japanese Leaders__ ___ ________ ___ _______ 801
The Nuremberg principles in the United Nations_____  801
Nuremberg’s aftermath: an appraisal________ ______  802

SECTION C. Use of Nuremberg Principles Under United 
States Law__  802

1. Are the Nuremberg Principles a Source of Civil
Liability?_____ ____      802

Handel v. Artukovic....__ _________________   802
' xliv



TABLE OF CONTENTS

CHAPTER 10. INDIVIDUAL RESPONSIBILITY—Continued
2. Can the Nuremberg Principles Be Used Defensively in 

Criminal Prosecutions?.......................................  
United States v. Mitchell_______ ..................... ........  
Mitchell v. United States ......................... .. ................
United States v. Samas....................... ..............................
Samas case on review.......... ................................. ............ 
Randall v. Commissioner of Internal Revenue Service ... 
United States v. Montgomery..................... .......... ...........

3. Indirect Use of Nuremberg Principles: Denaturalization 
and Deportation... ..................... .......................... 

United States v. Linnas....... -.......... ...........  
Linnas v. Immigration and Naturalization Service...

SECTION D. Universal Jurisdiction and Nuremberg Principles 
Attorney General of Israel v. Eichmann________ ____  
Demjanjuk v. Petrovsky______-____________  
Questions_____ _________________________

age

PART IV. THE STRUCTURE OF THE INTERNATIONAL SYSTEM

CHAPTER 11. THE CONCEPT OF STATEHOOD........ .................
Introductory Comment........... ...........   —
SECTION A. The Definition of Statehood.............................

Minimum facts..... ................ .............................................  
The normal legal consequences of statehood..................  
Charter of the United Nations........................ ......... ........  
Statute of the International Court of Justice..................  
Charter of the Organization of American States..... ....... 
Vienna Convention on the Law of Treaties............ .........  
Vienna Convention on Diplomatic Relations............ ....... 
Minimum facts for statehood not clearly present  
Parties to Red Cross Conventions   
Treaty relations with entities having unusual character­

istics ............. ..... ........................................................
In re Citizenship of X-------------------------------------------  
Admission of Ruanda and Burundi to United Nations 

Membership ......................----------------------------
Statehood in United Nations practice__ ________ ____  
Gunter, What Happened to the United Nations Ministate

Problem?_________________ __ ____________ ___
Developments.............__ ____________________ ____
Qualitative factors as elements of statehood?-------------  
South Africa bantustans...............-----.......................
General Assembly Resolution 31/6A of October 26,1976 866

SECTION B. Problems in the Application of the Definition of

00 
0 0

 
1 

I 
I

I 
1 

0

I 
I 

I

I 
I 

I

I 
I 

I

I 
I 

I
I 

I 
I

I 
I 

I
I 

I 
I

I 
I 

I
fl 

I 
8

8 
I 

fl

I 
I 

I

I 
I 

I
I 

I 
8

8 
8 

8
8 

8 
8

I 
8 

8
8 

8 
8

8 
I 

I
I 

8 
8

8 
8 

8
8 

8 
8

8 
8 

I
8 

8 
8

I 
8 

8

8 
8 

8

8 
8 

8

I 
I 

8

I 
I 

8

8 
fl 

8

8 
8 

8

I 
I 

8

8 
I 

I
fl 

8 
8

8 
8 

8

I 
8 

8

8 
8 

8
8 

8 
8

fl 
I 

I
I 

8 
I

I 
I 

I

I 
fl 

I
I 

I 
I

fl 
I 

I
I 

I 
I

I 
I 

I

1 
, 

| 
*

9
 

§
 

:

O §
 

:

q
 

e 
:

8 
! 

--5 
C
V

Ù
 

5
 

'

2 J
 

< 1
 

8 
5

xlv



TABLE OF CONTENTS

CHAPTER 11. THE CONCEPT OF STATEHOOD—Continued Page
The Case of Korea in the United Nations____ _______  869
Commentary and questions_______________________  879
In Re Harshaw Chemical Co.’s Patent______________  879
Questions------------- ----- --------- ----------- ----------------- 884 
In Re Al-Fin Corporation’s Patent-------- ----- -------------  884

SECTION C. The Territorial Element in Statehood_________  888
Acquisition of land territory_______________________ 888 
Territorial boundaries____________________________ 889 
Newly independent states...___ ____________ ____ .... 890 
Rights over territory short of title_________________  892

CHAPTER 12. RECOGNITION OF STATES AND GOVERN­
MENTS __________ __ ____________________

Introductory Comment.—----- -—_________________  
The Theory of Recognition.-----------------------------------
Recognition involves only extraordinary political 

changes___________________________________
The Estrada doctrine____________________________
The Swiss practice_______________________________

SECTION A. The Effect of Nonrecognition in Judicial 
Proceedings_ ________ ___

Introductory Comment-------- ------------------------------------  
1.-- Regarding Sovereign Immunity------- ----- ---------------- 

Clerget v. Banque Commerciale pour 1’Europe du Nord
2. Regarding Access to Courts____________________ .... 

Russian Socialist Federated Soviet Republic v. Cibrario
Denial of access to courts to the Soviet Government in 

895
896
896

other legal systems..... ..............       901 
Capacity of an East German Juridical Person to be a 

Party in a Trial Hearing... .......................................... 902
Access to courts in the United States for corporations 

created by an unrecognized government.................. 903
3. Regarding Control of State Property__________ _____  904 

Bank of China v. Wells Fargo Bank & Union Trust Co... 904 
No legal change until 1979____      908 
So-called retroactive effect of recognition_ _______ 909

4. Regarding the Law-making Authority of Unrecognized 
Governments.. ....................      912 

Salimoff & Co. v. Standard Oil Co. of New York... - 912 
A. M. Luther v. James Sagor & Co............................. 914 
Decisions in other legal systems concerning the law­

making authority of the Soviet government....... 917 
Attorney-General v. Salomon Toledano...................... 918 
Warenzeichenverband Regekungstechnik E.V. v. Minis­

tero Industria, Commercio E Artigianato........... 919 
Significance of the term doctrine................    920
Private law-making acts of unrecognized governments 

in the courts of the United States..............   920
xlvi



TABLE OF CONTENTS

CHAPTER 12. RECOGNITION OF STATES AND GOVERN- 
• ■ MENTS—Continued Page

5. Non-Recognition Distinguished From Severance of Dip­
lomatic Relations__________________ _____ 920 

banco Nacional de Cuba v. Sabbatino ____________ _ 920
SECTION B. International Legal Effect of National Recogni­

tion Policies____________  922
1. Sketches of National Policies__ _______ __ _____ ___ 922 

Recognition of entities as states_________ ______  922 
De facto recognition of regimes as governments___ 922 
Recognition and revolution____________________  923 
Governments established in violation of international 

law________   924 
Governments and diplomatic missions in exile_____  924

2. International Legal Problems Related to Recognition.... 925 
Withdrawal of recognition and tacit derecognition..  925
International Agreements: United States-Taiwan

Relations__________    926
Questions______________________________________ 927
Other situations raising issues of recognition________  928

3. Recognition of Belligerency and of Insurgency_______ 928
Reporters’ Notes to Section 94 of the 1965 Restatement 928

CHAPTER 13. DIPLOMATIC AND CONSULAR IMMUNITIES 
AND IMMUNITIES OF PERSONS CONNECT­
ED WITH INTERNATIONAL ORGANIZA­

TIONS__________________  930
SECTION A. Crimes Against Diplomatic Agents and Other 

Persons Entitled to Immunities____________  930
Risks of diplomatic life: in former times_____________ 930
Risks of diplomatic life: in modern times____________  931
United States legislation to protect foreign 

representatives_______________________ _____ 932
Convention on the Prevention and Punishment of Crimes 

Against Internationally Protected Persons, Including
Diplomats________ __ ________________________ 932

SECTION B. Diplomatic Immunity---------- --------- ------------  933
1. Inviolability of Diplomatic Premises____ ___________  933

Radwan v. Radwan______________   933
Breach by South Africa of the inviolability of diplomatic 

premises______________________________  938
Fiction of extraterritoriality rejected_____—-----------  938
Inviolability of premises bars service of process by mail 938

. Freedom of communication of the mission-----------------  938
Jurisdiction of sending state over crimes committed 

within diplomatic premises____________________  939
Diplomatic Asylum___ ___ _____________ ______ ___ 939
Goldberg, The Shoot-Out at the Libyan Self-styled Peo­

ple’s Bureau: A Case of State-Supported Terrorism... 940
Sweeney, O. & L .Cs. Inter.Leg.Sys. 3d Ed. UCB—2 xlvÜ



TABLE OF CONTENTS

CHAPTER 13. DIPLOMATIC AND CONSULAR PROTECTION 
AND IMMUNITY—Continued Page

2. Immunity of Diplomatic Agents___ _____ __________ 941 
Immeuble de la Rue de Civry v. Issakides and

Konstantis___________________________________  942
Soviet Opposition to Functional Basis for Diplomatic

Immunity____________________________________  944
Exceptions to immunity_____ _____________________ 944
Crime Victims Take Aim at Diplomatic Immunity -...... - 945
Violations by diplomatic agents of parking and traffic 

regulations_________________________________  946
Requirement of liability insurance for diplomatic person­

nel in the United States_______________________ 946
Enforcement in the United States of compliance with the 

requirement of liability insurance______________  947
Sanctions Against Diplomats______________________ 947
Case Concerning United States Diplomatic and Consular

Staff in Teheran (United States v. Iran)___________  948
Seizure of Arms in Baggage of Diplomat in Transit......  951
Abuse of privilege of transit_______________________ 951
Pre-flight checks of diplomatic agents_______________  952
Airport check of diplomatic bag___ ___ _____________ 952

3. When Domestic Law Does Apply___________________ 953
Regina v. Governor of Pentonville Prison, Ex Parte Teja 953
Beginning of diplomatic immunity_________________  955
Dame Nzie v. Vessah___________  955
J.A. Helinski v. B.B. ’t Hart_______________________ 956
Abdulaziz v. Metropolitan Dade County__________   958
Question______________________________________  959 
Waiver of inviolability of private residence of diplomatic 

agent______________________________________ 959
Private acts of diplomatic agent not covered by 

immunity__________________________________  960
Ending of diplomatic function: effect upon diplomatic 

immunity__________________________________  960
4. Other Persons Entitled to Diplomatic Immunity............. 961

Organizations of a diplomatic mission___________ 961
Variant state interests as to the reach of immunity 962
Effect of nationality upon diplomatic immunity___  962

Personal Family_______________   962
Status of Husband-in-fact of Woman Diplomat____ 962
Spouse of diplomatic agent travelling through a 

third state___ __ ______ _________ ___ _____  964
Status of Private Servant of Counselor of Embassy 965

Official Family_________ ________________________  966
Romanov, the Vienna Convention on Diplomatic

Intercourse____________________ ____ ______ 966
Limitations on immunities of personnel below the 

rank of diplomatic agent_____________ ____  967
xlviii



TABLE OF CONTENTS

CHAPTER 13. DIPLOMATIC AND CONSULAR PROTECTION 
AND IMMUNITY—Continued Page

Violation of parking and minor traffic regulations 
by personnel below the rank of diplomatic agent.. 967

Inviolability of person and private residence of 
members of administrative and technical staff— 967

Status in the United States of members of the staff 
of a trade representative------ ---------- ...----- - 967

U.S.—U.S.S.R. Agreement Extending Diplomatic
Immunity to all Embassy Personnel___ _______  968

Proving diplomatic status______ _____ _________ 969
5. Special Missions and Heads of State or Persons of High 

Rank__________________________   969
Special missions________________________________  969 
Heads of state and persons of high rank___ _________  970

SECTION C. Consular Immunity_______________   970
The Consular Function ____  970
Vienna Convention on Consular Relations-----------------  972 
Re Rissmann---------------------------------------   972
L. v. The Crown______________     976 
Inviolability of the consular premises_______ ___  978

SECTION D. Immunities of Persons Connected With Interna­
tional Organizations______  979

1. Officials of International Organizations_____________  979 
People v. Leo________________________________ 979 
Is immunity derivative?_______________________  982 
The Vienna Convention on the Representation of States 

in Their Relations With International Organizations of 
a Universal Character_....—_______________  982

When the state of nationality of a United Nations em­
ployee confers diplomatic rank upon him________  982

Immunity of official of the International Atomic Energy
Agency___________________________   983

2. Representatives of Member States------ -----  984 
United States ex rel. Casanova v. Fitzpatrick--------- 984 
Anonymous v. Anonymous------------------------------- 990

PART V. INTERNATIONAL AGREEMENTS IN THE OPERATION 
OF THE INTERNATIONAL LEGAL SYSTEM

CHAPTER 14. THE INTERNATIONAL LAW ABOUT INTERNA­
TIONAL AGREEMENTS__  993

The “treaty on treaties”: present status and significance as 
evidence of customary law - ---- ----- ----------------------------  993

The wide range of utilization of international agreements--------  994
SECTION A. International Agreements as Bases of Legal 

Rights and Duties---- ------ ---- ----- -------------- 996
Pacta sunt servanda____ ——-------------------------  996

xlix



TABLE OF CONTENTS

CHAPTER 14. THE INTERNATIONAL LAW ABOUT INTERNA­
TIONAL AGREEMENTS—Continued Page

Yalta Conference, Agreement Regarding Entry of 
the Soviet Union Into the War Against Japan, 
Feb. 11, 1945___ _____ _____ ____ ___ _____  996

United States Position on Soviet-Japanese Peace
Treaty Negotiations________________________  997

Legal Status of Eastern Greenland (Denmark v.
. Norway)______________ ___ _____ __________ 998

Comment on the Anzillotti dissent........................1002
Rights and Obligations of States Not Parties to an Inter­

national Agreement____ ______________1002
Free Zones of Upper Savoy and the District of Gex 

(France v. Switzerland)__ ___     1002
Question_____ ____      1003

Jus Cogens______ ___   1003
Question____ ___   1003
International Law Commission, Draft Articles on 

the Law of Treaties______________ .............1003
Schwelb, Some Aspects of International Jus Cogens 

as Formulated by the International Law 
Commission.._____ ______________________ 1005

The Negotiating History of Jus Cogens at Vienna.1006 
How will the substantive content of jus cogens be 

established?_______________ __ _______ ...1008 
Treatment of jus cogens in the 1987 Restatement ...1008

SECTION B. Reservations to International Agreements____ 1008 
Why are reservations ever made?_____ ______1008 

Effect of reservation on other states in multilateral 
treaties___ _______ ___ ______ ______....1010 

Stipulations against reservations     ______1010 
Reservations to the Convention on Genocide...._____1010 

Vienna Convention on the Law of Treaties....________ 1015
Vienna Convention provisions on reservations________1016 
Problems __ __ _____ __________ __________ ______1016

SECTION C. Interpretation of International Agreements....... 1017
General aspects of the problem________________ 1017
International Law Commission, Draft Articles on 

the Law of Treaties     1018
Kearney and Dalton, The Treaty on Treaties.......... 1019
The International Law Commission’s Draft Articles

Upon Interpretation: Textuality Redivivus -........1021
Fitzmaurice, Vae Victis or Woe to the Negotiators!

Your Treaty or Our “Interpretation” of It?...... ...1022
Textuality or Contextuality_______ ________________ 1023

Interpretation of the Convention Concerning Em­
ployment of Women During the Night.... ... 1023

Case on Interpretation of the Austrian State Treaty 1025
1



TABLE OF CONTENTS

CHAPTER 14. THE INTERNATIONAL LAW ABOUT INTERNA­
TIONAL AGREEMENTS—Continued Page

James Buchanan & Co. Ltd. v. Babco Forwarding &
Shipping (U.K.) Ltd________________________ 1027

An Affirmance of Result Without Acceptance of 
Interpretative Doctrine______ -____________1030

The James Buchanan Case in the House of Lords ...1030
Textuality or Contextuality in the Light of Special

Circumstances_______ _____ 1033
Dissent of Judge Alvarez in the Anglo-Iranian case 1033
Cross reference__________  1035

SECTION D. Performance of International Agreements____1035
1. Novation, Amendment and Modification of International 

 Agreements    .1035
2. Invalidation 1035
3. Duration, Succession, Suspension, Termination_______ 1036 

Duration, general______________   .1036 
Relative durability of various types of international 

agreements__________________________ 1036 
Two significant instances of treaty instability_____ 1037 
Duration and the territorial applicability of international 

agreements as affected by the life of states and the 
growth and division of states__ _______ ___ .1038

Academy of Sciences of the U.S.S.R., Institute of State 
and Law, International Law___________________ 1039 

Treaty provisions on termination and related matters__1040 
Nederlandsche Rijnvaartvereeniging v. Damco Scheep-

vaart Maatschappij____________________________ 1041
Outbreak of hostilities_____  1042 
Suspension and revival of treaties___ —________ 1043 

4.__Change of Circumstances.(Rebus Sic Stantibus)....___ ..1043 
Academy of Sciences of the U.S.S.R., Institute of State 

and Law, International Law________________ 1043 
Question______________________ —__________1044 
Bremen (Free Hansa City of) v. Prussia__________ 1044 
The clause rebus sic stantibus..._______________ ..1045 
Questions__ ____________________________ —.1046 
Opinion of the Attorney General of the United States 

Concerning the Suspension of the International Load 
Line Convention___ __ ______ ____ _______ 1047 

Impossibility of performance__ _____ _______ —1048
5. Prior Breach by the Other Party___________________1049 

Similarities to the private law of contracts ——_ 1049 
International Law Commission, Draft Articles on the 

Law of Treaties_________________________ 1049
Vienna Convention on the Law of Treaties--------- -------1051
Charlton v. Kelly, Sheriff...__ _____ —------------------1051

li



TABLE OF CONTENTS

CHAPTER 14. THE INTERNATIONAL LAW ABOUT INTERNA­
TIONAL AGREEMENTS—Continued Page

SECTION E. The International Law About International 
Agreements as Manifestation of the Under­
Developed Nature of the International Legal
System__ __ _________ ___ ___ _________ 1054

Comment -____ ________ __ —---------------------------- 1054
CHAPTER 15. TREATIES AND OTHER INTERNATIONAL 

AGREEMENTS IN THE CONSTITUTIONAL 
AND STATUTORY LAW OF THE UNITED 

. STATES_______________  1055
Constitution of the United States, Excerpts_________________ 1055
SECTION A. The Constitution, the Foreign Affairs Power, 

and Treaties as Federal Law 1057 
Preliminary questions 1057 
Ware v. Hylton 1057 
Missouri v. Holland     1060 
Reid v. Covert 1063 
Questions on the constitutionality of the human rights 

conventions   1068 
Edwards v. Carter   1070

SECTION B. Executive Agreements and the Constitution___ 1075 
1._ Presidential Power______________  1075 

The President, the Senate and the House of 
Representatives______________________ 1075 

Schwartz, a Commentary on the Constitution of the Unit­
ed States: The Powers of Government___ 1076

O’Connell, International Law______________________ 1077
Comments upon O’Connell’s classification____________1080 
United States Department of State Circular Number 175 1081 
Transmittal of United States International Agreements 

to Congress_____________   1082 
The evolution of Circular 175 (1955)___ ___ _____ ___ 1083 
Treaties and Other International Agreements..____ ___ 1083

2. Agreements Under Presidential Power: Internal Law or 
Preemption on Foreign Policy Grounds?....... 1085

United States v. Pink______________ __ __________ 1085
United States v. Guy W. Capps, Inc....___ 1087
Problem________________ -___ _________________ 1091 
Pink and separation of powers____ ____  1092 
Dames & Moore v. Regan_______________ _________ 1092 
The Pink case and federalism__ ___      1102

3. Where Lies the Power to End Treaties?................  .1102 
Goldwater v. Carter (Court of Appeals)......... ..........1102 
Goldwater v. Carter (Supreme Court).............. ......... 1104

SECTION C. Self-Executing Treaties in the United States___ 1108 
A comparative perspective___ ____   1108 
Guidelines for the American system as to self-execution 

or not__           —.1108
lii



TABLE OF CONTENTS

CHAPTER 15. INTERNATIONAL AGREEMENTS: THE LAW
OF THE UNITED STATES—Continued Page

1. The Role of the Judiciary____________ ____ ...............1109 
 
 
 

Questions about the judicial characterization of treaties 

United States v. Percheman....______________ 1109
Asakura v. City of Seattle________ ___ _________1111
Sei Fujii v. State____ ________ __ _____________ 1112

as self-executing or not..__________________ 1116
2. Other Problems About International Agreements as In­

ternal Law___________________ _____ ____ 1117
A British Problem: The European Community treaties 

and British law_____ ________________________1117
What are the operational limitations on the power of the 

President and the Senate to legislate by treaty?----1117
Riesenfeld, The Doctrine of Self-Executing Treaties and 

U.S. v. Postal: Win at Any Price?______________ 1118
Questions------------------- ------------------ ------------------ 1119

SECTION D. United States Law and Practice as to Reserva­
tions, Amendments and Understandings: The
President and the Senate_________________1120

The Senate of the United States, major breeder of 
ineluctable caveats to treaties in the Article II
sense___ _________________________________1120

Caveats made subsequent to the coming into effect 
of the treaty for the United States__________ 1121

Treaty Between the United States and the USSR on the 
Limitation of Anti-Ballistic Missiles Systems of May
26, 1972_____________________________________ 1122

The Reagan Re-Interpretation, 1985-1987___________ 1123
Smith, A Foreword to Sherr, A Legal Analysis of the 

“New Interpretation” of the Anti-Ballistic Missile 
Treaty________________________________ ____ .1126

SECTION E. Does United States Public Law About Interna­
tional Agreements Need Changing and if So 
What Is Feasible?..........._ 1126

Focus for the questions in the title______ —-----------------1126
1. Executive-Congressional International Agreements___ 1127

Current extent of use____________________________ 1127 
The Fast Track Provision in the Trade Act of 1974____ 1128
Executive-Congressional international agreements at 

the initiative of the President: always constitutionally
effective?____________________________________ 1128

2. Using the Amending Power in the Constitution_______ 1129
Questions_______ ____ 1129

CHAPTER 16. INTERNATIONAL ECONOMIC LAW_______ ...1131 
Introductory Comment____  1131

Problems____________________________  1132
Lack of customary international law__________________ 1132

liii



TABLE OF CONTENTS

CHAPTER 16. INTERNATIONAL ECONOMIC LAW—Continued Page 
SECTION A. Foreign Trade Law__ __ ______________1133

Overview______________________  1133
1. Most Favored Nation Treatment of Trade___________ 1134 

Problem....__________________________________ 1134
Metzger, International Law, Trade and Finance: Reali­

ties and Prospects____________ _______________1134
Patterson, Discrimination in International Trade, the

Policy Issues 1945-1965________________________ 1135
Treaty of Friendship, Commerce and Navigation Be­

tween the United States and Japan of April 2,1953 ....1137
General Agreement on Tariffs and Trade of October 30,

1947____  1138
The institutional history of GATT__________________ 1138
GATT as a legal curiosity_________________________ 1139
Membership in GATT____________________________ 1139
Other international economic structures_____________ 1139

2. Departures From Most Favored Nation Treatment____ 1140
Types of departures______________________________1140
Agreement Concerning Automotive Products Between 

the United States and Canada___ _______________ 1141
Questions______________________________________ 1141
Joint Declaration of the Developing Countries of Novem­

ber 11, 1963_________________________________1142
Departures from MFN for developing countries_______ 1143

3. Departures From Import Bindings for Reasons Other 
Than Exceptions to MFN___________________ 1143

Focus_________________________________________ 1143
Foreign exchange and other stringencies_____________ 1143
General Agreement on Tariffs and Trade of October 30,

1947______________ ___ ______________ _______ 1144
Imposition of Supplemental Duty for Balance of Pay­

ments Purposes by the President of the United States 
of America______________ ___________________1144

. The 1971 tariff surcharge and GATT________________1145
Importers’ attacks on the Nixon surcharge__________ 1146
Columns 1 and 2 of the Tariff Schedule of the United

States..___ _________________________   1146
Tariff Schedules of the United States_______ _______ 1147
United States v. Texas Instruments, Inc_____________ 1147
Companion case_________________________________1150
Name changes for the relevant courts______________1151
Excerpt from the Trade Agreements Act of 1979_____ 1151
Question_______________________________________1152
Canadian Meat Council v. United States_____________ 1152
Escape clause [tariff relief] provisions in GATT and 

United States trade laws_ ___________  .1156
liv



TABLE OF CONTENTS

CHAPTER 16. INTERNATIONAL ECONOMIC LAW—Continued Page 
Adjustment assistance __ ___ _______ ____—----- ------- 1156
Other protective legal proceedings..... ............... 1156

4. Newer Focuses of Attention: Non-tariff Barriers, Trade 
in Services, Export Controls..............- 1157

Tour d’horizon__________________________________ 1157
Jackson and Davey, Legal Problems of International

Economic Relations__________   ..1158 
Reasons for use of controls on export trade.........__ ...1159
Extraterritorial use of export controls by the United

States----------      ..1159
Question_________ ______________ _______ —------ 1160

SECTION B. Business Investments Abroad_______________1160
Situation calmer than previously___________________1160
The classic issues_______________________________ 1160

1. State Responsibility for Takings___________________ 1162
Lauterpacht, The Development of International Law by 

the International Court_______________________ 1162
Statement of Policy by the President of the United 

States Concerning the International Minimum
Standard..__ ___________________________ ....1163

Significance of presidential statement_______________1164 
Later administrations continue to follow presidential 

statement__________________________________ 1164
The Calvo doctrine_______________________________ 1164
The Drago doctrine______________________________ 1165
Note from the Mexican Minister for Foreign Affairs to 

the American Ambassador in Mexico...----------------- 1165
Permanent Sovereignty Over Natural Resources, Gener­

al Assembly Resolution 1803 of 1962..----- 1166
Comment on the 1962 Resolution___________________1167 
Barcelona Traction, Light and Power Co., Ltd. (Belgium

v. Spain)_____________________________________ 1167
A World Divided on an Issue: The Law Governing National­

izations of Direct Foreign Investment_______ 1173
Further considerations at the General Assembly--------- 1173
What is the law today?..__ _______________________ 1174

2. Issues Relating to Espousal of Claims and Remedies—1174 
' The 1987 Restatement and the compensation 

formula______ ___ ______________ 1174
Texaco Overseas Petroleum Co. and California Asi­

atic Oil Co. v. The Government of the Libyan Arab
Republic__________________  1174

Question___________________________________ 1176
Note on ICSID______________________________ 1176 
BP Exploration Co. (Libya) Ltd. v. Government of 

the Libyan Arab Republic___________ ——1177
Iv



TABLE OF CONTENTS

CHAPTER 16. INTERNATIONAL ECONOMIC LAW—Continued Page 
Types of Economic Interests Treated as Entitled to Dip­

lomatic Protection__ ___ ___ 1177
Perspective________________________________ 1177
Creditors’ Claims: Early Policy of United States

Department of State________________________1178
Creditors’ Claims: Later Policy of United States

Department of State_____________________ 1179
Bond Claims Against Blocked Assets_________  .1180
Saudi Arabia v. Arabian American Oil Co-------------1181 
Texas Overseas Petroleum Co. and California Asiat­

ic Oil Co. v. The Government of the Libyan Arab
Republic__ ___ __________________—---------1183

Question____ ___ 1184
Management-service contracts with the state ____ ..1184
Question_____________   1185 

The Requirement of Taking for a Public Purpose___ ....1185 
Banco Nacional de Cuba v. Sabbatino______ ....1185
Peace Treaty Between the Allied Powers and Italy 

of February 10, 1947__  1187
Barcelona Traction, Light and Power Co., Ltd. (Bel­

gium v. Spain)_____________________ ....1188
The Right to Extend Diplomatic Protection to Corpo­

rate Enterprises.—........... ......  1189
Creeping nationalization______________________ 1189
Questions__________ _______________-________ 1190
In the Matter of the Claim of Jeno Hartmann_____1190

3. The Fundamentals of the International Claims Process..1191
Tour d’horizon____ ___________ ______________ 1191
The fundamentals in a nutshell________________ 1192

Exhaustion of Remedies and other Preconditions_____ 1193 
Letter of Acting Secretary of State Welles to Sena­

tor Bunker_______________________—--------1193
The Ambatielos Claim________________________ 1195 
Recognition of the exhaustion requirement by inter­

national adjudication____________  1198 
Questions about exhaustion of remedies__ ___ 1199
Where exhaustion is not required_______________1199 
Waiver of the requirement of exhaustion by 

agreement_____________     1199
Waiver by Private Party________    1200 

Owners of the Tattler (United States) v. Great
Britain___________________________________ 1200

Settlement acceptable to the private claimant_____ 1201
Waiver as a condition precedent to entry as a for­

eign contractor or investor; the Calvo clause 
problem__________  1201

Problem......................______________________ 1203
Question_________________________  1203

Ivi



TABLE OF CONTENTS

CHAPTER 16. INTERNATIONAL ECONOMIC LAW—Continued Page 
Espousal of Claims__ __________—____ 1203

General requirement of effective nationality -____ .1203
Barcelona Traction, Light and Power Co., Ltd. (Bel­

gium v. Spain)..__ ...............____ ..1206
Remedies and Alternative Arrangements____________ 1211

Characterization of the theory of action against the
taking state_______________________  1211

The remedy of compensation..................____ 1211
Restitution, invalidation of title and other specific

recovery of property as remedies_____________ 1213
Two sole arbitrators differ____________________ 1213
Investment insurance___ ____ 1214

4. Reduction of Transnational Investment Conflict______ 1215
The possibility of new foreign investment arrangements 1215 
Bilateral treaties involving direct foreign investment__ 1216 
Treaty of Friendship, Establishment and Navigation Be­

tween the United States and Belgium of February 21,
1961_______  1217

Multipartite efforts______________________________1217
Convention on Settlement of Investment Disputes_____ 1218
Friedmann and Beguin, Joint International Business

Ventures in Developing Countries_ ___ 1219
Joint ventures between the private sector in market

economy countries and socialist states_____________1220
Multinational enterprises (MNE’s)__________________1220

5. Prior Restraint on Entry of Foreign Business Capital ....1221 
The Andean Common Market___________________1221

Profile lowering devices__________________  1222
SECTION C. Transnational Cooperation in Regulatory Activi­

ties Concerning Trade, Business Investment, 
and Financial Operations__1223

Relative lack of international regulatory law..------------ 1223 
Societe Nationale Industrielle Aerospatiale v. United

States District Court______________ ____________ 1224
Application of the Aerospatiale ruling....—..—------- 1241
E. Greene, A. Cohen & L. Matlack, Problems of Enforce­

ment in the Multinational Securities Market------------1242
The Santa Fe Case___________________—-------------1244
The Second Santa Fe Case________________________ 1250 
H._Pitt, D. Hardison & K. Shapiro, Problems of Enforce­

ment in the Multinational Securities Market______ 1252 
Prospective resolution of the Santa Fe problem of double 

criminality__________________ ____ __________ 1256
The rocky road to progress in international cooperation 

in regulatory activities--------- ----------- -------------- 1256
M. Leich, The Australian-United States Agreement on 

Cooperation in Antitrust Matters---------- ------------ 1257
Ivii



TABLE OF CONTENTS

PART VI. THEORIES ABOUT THE INTERNATIONAL
/ . LEGAL SYSTEM ■

Page
Is theory influential on outcomes under international law and on 

its development?_______________ _______________ ____1259
Critical independence is indispensable_____________________ 1259
Basic jurisprudential problems____ ____ __________ —-------1260

CHAPTER 17. PERSPECTIVES ON THE JURISPRUDENTIAL
PROBLEMS OF INTERNATIONAL LAW_____ 1261

Jurisprudence, for what purposes considered?___________ 1261
The origins of international law_______________________ 1261
Naturalists, positivists and eclectics___________________ 1262
The role of the writers______ ____-___________________1263
Some questions and issues for you to come back to_______ 1264

■ SECTION A. Some Samples of Jurisprudential Outlooks____ 1265
Austin, Jurisprudence___ ___ 1265
Phillipson, Introduction to Gentili___ _______________1265
James, The Varieties of Religious Experience_________1266
Wolff, Classics of International Law..__ ____________1267
Stone, Legal Controls of International Conflict_______ 1267
Keisen, The Pure Theory of Law.__________________ 1269 
DeVisscher, Theory and Reality in Public International

Law________________________________________ 1271
Kaplan and Katzenbach, The Political Foundations of In­

ternational Law________   1273
Tunkin, Forty Years of Co-existence and International

Law__________________________________  1275
Question_______________________________________1277
Schacter, Philip Jessup’s Life and Ideas________ 1278 
McDougal, Lasswell, Reisman, Theories About Interna­

tional Law: Prologue to a Configurative Juris­
prudence_____________________________________ 1279

Questions about configurative jurisprudence____ ___ ...1282
Oliver, The Future of Idealism in International Law:

Structuralism, Humanism, and Survivalism________ 1283
General legal philosophy and legal philosophy about in­

ternational law__________    1286
Questions about “norms”_________________________ 1287

SECTION B. Technical issues of a jurisprudential nature____1288 
O’Connell, International Law______  1288
Questions about monism and dualism_______ ____ 1291

SECTION C. Jurisprudential Issues Linked to the United 
States_    1291

Oliver, the United States of America and International
Public Law, 1900-1976............................_____.......1291

Is an American international law justifiable?_________ 1292
Iviii



TABLE OF CONTENTS

CHAPTER 17. PERSPECTIVES ON THE JURISPRUDENTIAL 
PROBLEMS OF INTERNATIONAL LAW—Cont’d Page

C
O 

22 
& 

C
M

I 
I 

I 
I 

I 
I 

■ 
I 

I 
I 

I 
I 

I 
I 

• 
I 

I 
I 

• 
I 

I 
I 

■ 
I 

■ 
I 

I 
I 

I 
I 

I 
I 

I 
I 

> 
I 

I 
I 

> 
I 

• 
I 

■ 
I 

■ 
I 

I 
I 

I 
I 

I 
I 

I 
I 

I 
I 

> 
I 

I 
I 

I 
I 

I 
I 

> 
I 

I 
I 

8 
' 

8 
E

 

c3 •
 

e • o 
E

 
7 ^3 
8 

8 
q 

E 
—— 

o
 

1 5
 

C 
U 

g 
3 

• 9 
S

 
M -

 
3 

§
 

4 E

PART VIL THE USE OF FORCE IN THE 
INTERNATIONAL SYSTEM

CHAPTER 18. THE USE OF FORCE BY THE UNITED
NATIONS________________________________1295

SECTION A. Evolutionof Law Against Use of Force by States 1295
The League of Nations____________ _____ ___ __ —.1295
Morgenthau, Politics Among Nations  _________ 1296
Travaux-Preparatoires for the Peace Pact of Paris (The

Kellogg-Briand Pact)________ ___________ ___ .„.1297
General Treaty for Renunciation of War as an Instru­

ment of National Policy of August 27, 1928_______1300
List of Parties to the Treaty for the Renunciation of

War, as of January 1, 1987 ______________________1300
Parties during World War II_________________ ___ ..1301
Why was the Pact of Paris a futile bar to war?_______ 1301 
Brown, Undeclared Wars______ __ ________________1301
Charter of the United Nations_____________________ 1302 
Letter from Edward R. Stettinius, Secretary of State of 

the United States, to President Harry Truman„„_ .1303 
The Grand Design___ ____________ _________ ____ „1304 
What went wrong?________ ________ ____ ________ 1304 
Scope of the chapter _____________________________ 1304

SECTION B. Collective Measures in the Use of Force_______1305
1. Korea: Unique Resort to the Charter Scheme______ „1305

Background..... ...........       1305
Action by the Security Council - ----------------------------- 1305
Security Council Resolution 82......    „„1305
Legal basis of the Security Council’s Action..................„1308
Nature of the forces -.........      „1308
Nature of the command............... ......  „„1308

2. Uniting for Peace...... ........   1309
Uniting for Peace, Resolution 377(v)...................  1309
Authority under the Charter of the United Nations........1311

3. Suez: The First Peacekeeping Force............................. „1311
A British-French challenge to the prohibition of the use 

of force          1311
Seyersted, United Nations Forces in the Law of Peace

and War__ _______________________ ___ ___ —1314
United Nations General Assembly Resolutions Estab­

lishing the Emergency Force (UNEF).......................„.1316
Legal basis for the United Nations Emergency Force ..„1318
Withdrawal of the Emergency Force....-------- ----------- 1318

lix



TABLE OF CONTENTS

CHAPTER 18. THE USE OF FORCE BY THE UNITED NA-
TIONS—Continued Page

4. The Congo: Preventing Dismemberment of a New State 1318 
Seyers ted, United Nations Forces in the Law of Peace 

and War  ...1318
United Nations Security Council Resolutions Establish­

ing the Operations in the Congo 1321
Legal basis for the United Nations operations in the 

Congo    ...1323
Analysis of the legal basis for peacekeeping forces by 

the International Court of Justice 1324
Certain Expenses of the United Nations_____________1324
Aftermath of Certain Expenses case________________ 1330

5. The Middle East: The Role of Peacekeeping Forces___ 1330 
United Nations Disengagement Observer Force 

. (UNDOF)__________ ________________ 1330
Genesis of the Force_________________________ 1330
Security Council Resolution 242.____ ___________ 1331
Security Council Resolution 338________ ___ ____1332
Security Council Resolution 350________________ 1332
Establishment of the United Nations Disengage­

ment Observer Force (UNDOF)    1333
Mandate of UNDOF Unanimously Extended

Through May 1987______ ________ _________ 1334
United Nations Interim Force in Lebanon (UNIFIL)___ 1335

Situation in the Israel-Lebanon Sector____ ____—1335
Security Council Resolution 425______ ___ ___ ___1336
UN Interim Force in Lebanon, Report of the Secre­

tary-General ..............       1337
UN Interim Force in Lebanon................ 1340
Report of the Secretary-General—————______ 1341
Mandate of UNIFIL Extended for Six Months Until

19 January 1987.._________ _________________1342
Multinational forces outside the framework of the

United Nations__________ ____ _____ _______1346
SECTION C. Use of United Nations Authority Not Involving 

Military Force____ ____ ____________ ____ 1347
1. Southern Rhodesia ..........__________________ ___ ....1347

Security Council Resolution 253___ ____ _______..........1348
United States Extends Program Banning Trade With

Southern Rhodesia__ ___ ............  1350
United States Discusses Enforcement of Sanctions

Against Rhodesia...... .....................................  1351
Diggs v. Shultz, Secretary of Treasury............................1353
Security Council Resolution 320............................  1358
President Signs Bill Restoring Embargo on Rhodesian

Chrome........... ..........        1359
Southern Rhodesia Settlement......................  1360
Council Lifts Sanctions Against Southern Rhodesia........1361



TABLE OF CONTENTS

CHAPTER 18. THE USE OF FORCE BY THE UNITED NA­
TIONS—Continued Page

2. South Africa: Apartheid____ _____  1362
Security Council Resolution 181____ 1362 
Extracts From Debate on the Arms Embargo Resolution 1363 
Security Council Resolution 418____________________ 1366
Extracts From Debate on the Mandatory Arms Embargo

Resolution_______ ____    ..1367
South Africa Says It Is Not Prepared to Be Held Hos­

tage to Security Council__ ____   1370
Strict Implementation of 1977 Arms Embargo Against

South Africa Asked by Council___________________1371
Resistance to mandatory sanctions ------- ---------------....1372

3. Namibia (South West Africa)__________  —.1373
General Assembly Resolution 2145___ 1374
Security Council Resolution 276____________________ 1376
Advisory Opinion on the Continued Presence of South

Africa in Namibia______________________________1378
Security Council action____________________ ___ —1384
Legal basis for actions by the General Assembly and the

Security Council of the United Nations____________ 1384
Namibia: A Chronology___________ __ ___ ________1385
Veto on sanctions___________________________ __ ..1388

CHAPTER 19. THE USE OF FORCE BY STATES_____________1389
What is the law today governing the use of force by states? 1389 
Sources of the law governing the use of force by states-----1391 
The principle of non-intervention as customary international

law______ ____ ____ __________________ __________1392
SECTION A. Collective Measures by Regional Organizations 1395

1. Soviet Missiles in Cuba______________ ____________ .1395
The Soviet Threat to the Americas, Address by President

Kennedy..... .................      ...1395
Inter-American Treaty of Reciprocal Assistance of Sep­

tember 2, 1947...............    1397
Charter of the Organization of American States............1398
Resolution of Council of the Organization of American

States, October 23,1962 1398
U.S. Proclamation, Interdiction of the Delivery of Offen­

sive Weapons to Cuba--------------------------- ----- ------ 1399
Meeker, Defensive Quarantine and the Law-------- ---- ..1401
Was the Cuban quarantine authorized by the Security

Council?__ __ _________ ___—------ ------------------- 1402
Chayes, The Legal Case for U.S. Action on Cuba...........1402
Revolt in the Dominican Republic--------------------------- 1403
Meeker, The Dominican Situation in the Perspective of

International Law 1403
Preservation of the lives of foreign nationals-------------1405
Threat of a communist takeover-------------------------- ...1405

Ixi



TABLE OF CONTENTS

CHAPTER 19. THE USE OF FORCE BY STATES—Continued Page
3. Disintegration of Political Authority in Grenada______ 1406

Dam, A Statement on Grenada.._____ ...__ _________ 1406
Joyner, Reflection on the Lawfulness of Invasion_____1410

SECTION B. Collective Self-Defense____________________ 1412
1. Czechoslovakia: Defense of the Socialist Community ....1412 

Kovalev, Sovereignty and International Duties of Social­
ist Countries________________ ___ ______ _______ 1412

Bourgeois law?____ _________ ____ _______ ______ 1417
2. Soviet Troops in Afghanistan...____________________1418

Draft Resolution on Afghanistan in the Security Council,
January 7, 1980...__ ................     ....1418

Excerpts From the Debates in the Security Council on
the Draft Resolution Concerning Afghanistan______ 1419

• Soviet Says Afghan Moves Enrage U.S. Because It
Sought Bases Itself________ __ ________ ..............1422

3. The Claim of Collective Self-Defense in South Viet-nam 1425 
The Legality of United States Participation in the De-

■ fense of Viet-nam, Memorandum Prepared by the Le­
gal Adviser of the Department of State___________ 1425

Wright, Legal Aspects of the Viet-nam Situation___ ....1428
Question__________________ _____ _______ ____ ....1429

4. The Claim of Collective Self-Defense in Nicaragua.........1429 
Case Concerning Military and Paramilitary Activities in 

and Against Nicaragua (Nicaragua v. United States of
America)________ ____________________________1429

SECTION C. Unilateral Self-Defense ..................................1449 
The easy cases, and some questions__________1449

1. Israeli Raid on Tunisia.......... ........................... .—1450
Security Council Condemnation....................... 1450

2. United States Raid on Libya______ _......._______ ___1452
Veto of Resolution of Condemnation_______________ 1452
Condemnation in the General Assembly______ _______1455

SECTION D. Anticipatory Self-Defense...............................1456
1. The Six Day War________ ....._____ ____ __ ___ __ 1456

Situation in the Middle East______________________ 1456
Territorial control...__ ____________ -....... .............—1459
Questions_______ ___ ______________ ___ ______ ___ 1459
Views of certain writers____...____________ ......____ 1459
Is Article 51 an example of flawed draftsmanship?___ 1462 
Israeli disaffection with the United Nations__________1462

, 2. Destruction of Iraq’s Nuclear Reactor._____ ..._______1463
United Nations, Security Council Resolution 487....... 1463
Council Condemns Israel’s Air Attack............. 1464

SECTION E. Further Strains on the Limits of Conventional 
Justifications___ ________ 1471

1. National Liberation Movements......... ___ ____ ...........1471
Ixii



TABLE OF CONTENTS

CHAPTER 19. THE USE OF FORCE BY STATES—Continued Page
Declaration on the Granting of Independence to Colonial

Countries and Peoples______ _____________ ___ „„1471
United Nations, General Assembly Resolution 3382..... „1471
United Nations, General Assembly, Excerpts From De­

bate in the Third Committee_______ ___ 1472
Assistance to liberation movements___________ 1476
United Nations declaration______ _____ 1476
Legitimacy of Self-determination.—___ _____________ 1477 
A veiled dictum by the International Court of Justice?—1479

2. Action Against Terrorism_________________________ 1481
Rescue of Hostages______________________________1481

Summary Account of Entebbe Incident__________1481
Excerpts from United Nations Security Council De­

bate on the Entebbe Incident_______________1482
Arrest of Terrorists______________________________1485

Terrorists Seize Cruise Ship in Mediterranean____ 1485
SECTION F. Use of State Coercion Short of Military Force ....1487 

Is non-military coercion subject to the law?___ 1487
Charter of the Organization of American States______ 1487 
Jova, A Review of the Progress and Problems of the

Organization of American States_________________1488
Annex to United Nations General Assembly Resolution 

2625_________________ —____ _____________1488
The Use of Nonviolent Coercion: A Study in Legality 

Under Article 2(4) of the Charter of the United
Nations__________________ _____ ______ ___ __ .1489

Index 1497

Ixiii


