
S u m m a r y  o f  C o n t e n t s

i x  

x x i

PART I  LA W  AND ECONOMICS: A N  INTRODUCTION_______________ 7

C h a p t e r  1 T h e  N a t u r e  o f  E c o n o m ic  R e a s o n in g  3

C h a p t e r  2  T h e  E c o n o m ic  A p p r o a c h  t o  La w  2 9

P A R T I I TH E COMMON LA W 3 7

C h a p t e r  3 P r o p e r t y 3 9

C h a p t e r  4 C o n t r a c t  R ig h t s  a n d  R e m e d ie s 1 1 5
C h a p t e r  5 F a m il y  L a w  a n d  S e x  L a w 1 8 3

C h a p t e r  6 T o r t  L a w 2 1 3

C h a p t e r  7 C r im in a l  L a w 2 7 3

C h a p t e r  8 T h e  C o m m o n  L a w , L e g a l  H is t o r y , a n d

J u r is p r u d e n c e 3 1 5

PART III PUBUC REGULATION OF TH E M ARKET 3 4 9

C h a p t e r  9 T h e  T h e o r y  o f  M o n o p o l y 3 5 1

C h a p t e r  1 0 T h e  A n t it r u s t  L a w s 3 6 9

C h a p t e r  11 T h e  R e g u l a t io n  o f  t h e  E m p l o y m e n t  R e l a t io n 4 2 5
C h a p t e r  1 2 P u b u c  U t il it y  a n d  C o m m o n  C a r r ie r  R e g u l a t io n 4 5 9

C h a p t e r  1 3 T h e  C h o ic e  B e t w e e n  R e g u l a t io n  a n d

C o m m o n  L a w 4 8 7

PART IV  THE L A W  OF BUSINESS ORGANIZATIONS 
AND FINANCIAL MARKETS 5 2 7

C h a p te r  1 4  C o r p o r a t io n s ,  S e c u r e d  a n d  U n s e c u r e d

F in a n c in g , B a n k r u p t c y 5 2 9

C h a p te r  1 5  F in a n c ia l  M a r k e t s 5 8 7

Ta b l e  o f  C o n t e n t s  

P r e f a c e



viii Summary o f Contents

PAR T V L A W  AND TH E DISTRIBUTION OF INCOME
AND W EALTH 625

C h a p t e r  16 I n c o m e  I n e q u a l i t i e s ,  D i s t r i b u t i v e  J u s t i c e ,  a n d  P o v e r t y  627
C h a p t e r  17 T a x a t io n  653
C h a p t e r  18 T h e  T r a n s m is s io n  o f  W e a l t h  a t  D e a t h  687

PAR T VI THE LEGAL PROCESS 705

C h a p t e r  19 T h e  M a r k e t ,  t h e  A d v e r s a r y  S y s te m , a n d  t h e

L e g i s l a t i v e  P r o c e s s  a s  M e t h o d s  o f  R e s o u r c e  

A l l o c a t i o n  707
C h a p t e r  20 T h e  P r o c e s s  o f  L e g a l  R u le m a k in g  743
C h a p t e r  21 C i v i l  a n d  C r im in a l  P r o c e d u r e  757
C h a p t e r  22 E v i d e n c e  819
C h a p t e r  23 L a w  E n f o r c e m e n t  a n d  t h e  A d m i n i s t r a t i v e  P r o c e s s  841

PAR T VII THE CONSTITUTION AND THE FEDERAL SYSTEM 865

C h a p t e r  24 T h e  N a t u r e  a n d  F u n c t i o n s  o f  t h e  C o n s t i t u t i o n  867
C h a p t e r  25 E c o n o m ic  D u e  P r o c e s s  881
C h a p t e r  26 T h e  E c o n o m ic s  o f  F e d e r a l i s m  891
C h a p t e r  27 R a c i a l  D is c r im in a t io n  915
C h a p t e r  28 T h e  P r o t e c t i o n  o f  F r e e  M a r k e t s  in  Id e a s

a n d  R e l i g io n  931
C h a p t e r  29 S e a r c h e s ,  S e iz u r e s ,  a n d  I n t e r r o g a t i o n s  953

T a b le  o f  C a s e s  963
A u t h o r  I n d e x  967
S u b j e c t  I n d e x  979



T a b l e  o f  C o n t e n t s

P re f a c e  x x i

P A R T  I  L A W  A N D  ECONOM ICS: A N  IN T R O D U C T IO N  1

C h a p t e r  1  T h e  N a t u r e  o f  E c o n o m i c  R e a s o n i n g  3

§1.1 Fundam ental Concepts 3
§1.2 Value, Utility, Efficiency 15
§1.3 T h e  Realism o f the Econom ist’s Assum ptions 20
§1.4 Irrationality  an d  Hyperrationality; H ere in  of

Behavioral Econom ics and  Gam e T heory 22
Suggested Readings 26
Problem s 27

C h a p t e r  2  T h e  E c o n o m i c  A p p r o a c h  t o  L a w  2 9

§2.1 Its H istory 29
§2.2 Positive and  Norm ative Econom ic Analysis o f  Law 31
§2.3 T he C ontinental A pproach 33
§2.4 Criticisms o f  the Econom ic A pproach to Law 34

Suggested Readings 35

P A R T I I  T H E  C O M M O N  L A W  3 7

C h a p t e r  3  P r o p e r t y  3 9

§3.1 T he Econom ic T heory o f Property Rights: Static
and  Dynamic Aspects 40

§3.2 Problem s in the  C reation an d  E nfo rcem en t of
Property Rights 42

§3.3 Intellectual Property: Patents, Copyrights, T radem arks,
T rade Secrets, an d  Privacy 48

§3.4 Property Rights in Law an d  in Econom ics: Broadcast
Frequencies an d  Airwave Auctions 59

ix



x T able o f  Contents

§3 .5 Rights to F u ture  Use 61
§3.6 Incom patib le Uses 63
§3.7 Trespass an d  E m inen t Dom ain 70
§3.8 Pollution: N uisance an d  Easem ent Approaches 77
§3.9 O th e r Solutions to the Problem  o f Incom patible

L and Uses: M erger an d  Restrictive Covenants 81
§3.10 In junctions Versus Dam ages as M ethods o f Protecting

Property Rights 86
§3.11 Divided O w nership —  Estates in  Land 90
§3 .12 Problem s in the T ransfer o f Property Rights 95
§3 .13 Possession 101
§3 .14 T he Distributive Effects o f Property Right Assignments 105
§3 .15 Public Lands 108
§3 .16 T he O pen-Source M ovement 109

Suggested Readings 110
Problem s 111

C h a p t e r  4  C o n t r a c t  R i g h t s  a n d  R e m e d ie s 1 1 5

§4.1 T h e  Process o f Exchange an d  the Econom ic Roles
o f C ontract Law 115

§4.2 C onsideration 123
§4.3 Problem s o f  Form ation; H ere in  o f  M utual Assent

an d  U nilateral Contracts 126
§4.4 M utual Mistake 128
§4.5 Contracts as Insurance —  Impossibility and

Related D octrines 130
§4.6 Insurance Contracts 134
§4.7 Fraud 138
§4.8 Agency Law 142
§4.9 Duress, Form  Contracts, Bargaining Power, and

U nconscionability 143
§4.10 Fundam ental Principles o f C ontract Damages 149
§4.11 C onsequential Damages 158
§4.12 Penalties, L iquidated  Dam ages, Forfeitures, and

No-M odification Rules 159
§4.13 Specific Perform ance 163
§4 .14 Self-Help, C ontract C onditions, an d  Substantial

Perform ance 165
§4.15 Im plied Contracts 168
§4 .16 T he O ption  T heory o f  C ontract Law Versus the

M oral Theory 170
§4 .17 Treaties an d  O th e r  In ternational A greem ents 174

Suggested Readings 179
Problem s 180



Table o f Contents

C h a p t e r  5  F a m i l y  L a w  a n d  S e x  L a w

§5.1 T he Theory o f  H ouseho ld  P roduction
§5.2 Form ation an d  Dissolution o f  M arriage
§5.3 C onsequences o f Dissolution
§5.4 T he Legal P ro tection  o f C hildren
§5.5 Surrogate M otherhood
§5.6 Law an d  Population
§5.7 Why Regulate Sexual Behavior?
§5.8 Gay M arriage

Suggested Readings 
Problem s

C h a p t e r  6  T o r t  L a w

§6.1 T he Econom ics o f  Accidents an d  the L earned  H and  
Form ula o f Liability fo r N egligence 

§6.2 T he Reasonable-Person S tandard
§6.3 Custom  as a Defense
§6.4 Victim Fault: C ontribu tory  an d  Com parative 

N egligence, A ssum ption o f Risk, an d  Duties 
to Trespassers 

§6.5 Strict Liability
§6.6 Products Liability
§6.7 Causation an d  Foreseeability
§6.8 Jo in t Torts, C ontribu tion , Indem nity; H ere in  of

R espondeat Superio r and  Sexual H arassm ent 
§6.9 Rescue: Liability Versus R esdtution
§6.10 T he Function  o f  T o rt Damages
§6.11 Damages fo r Loss o f E arn ing  Capacity
§6.12 Dam ages fo r Pain an d  Suffering, th e  Problem

o f Valuing H um an Life, an d  the Risk o f 
O vercom pensation 

§6.13 T he Collateral Benefits (Collateral Source) Rule 
§6.14 Negligence with Liability Insurance an d  A ccident 

Insurance, No-Fault A utom obile A ccident 
C om pensation, an d  C apping  M edical-M alpractice 
Judgm ents 

§6.15 In ten tional Torts
§6.16 D efam ation
§6.17 Successor Liability

Suggested Readings 
Problem s

xi

1 8 3

183
187
192
195
200
202
204
208
209
210

2 1 3

213
218
218

219
226
231
233

239
242
243
244

249
253

254
260
265
267
268 
269



xii Table of Contents

C h a p t e r  7  C r i m i n a l  L a w  2 7 3

§7.1 T he Econom ic N ature an d  Function o f Crim inal Law 273
§7.2 O ptim al Crim inal Sanctions 278
§7.3 Preventing Crime: M ultiple-O ffender Laws, A ttem pt

an d  Conspiracy, A iding an d  A betting, Recidivism,
E n trap m en t 287

§7.4 Pardons 293
§7.5 C rim inal In ten t 294
§7.6 H ate  Crimes 297
§7.7 Recklessness, Negligence, an d  Strict Liability 299
§7.8 T he D efense o f  Necessity (Com pulsion) 301
§7.9 P recautions by Victims; H erein  o f  Provocation and

G un C ontrol 302
§7.10 T he Econom ics o f O rganized Crim e 304
§7.11 T he W ar on Drugs 306
§7.12 Crim inal P un ishm en t o f Terrorists 310

Suggested Readings 311
Problem s 312

C h a p t e r  8  T h e  C o m m o n  L a w ,  L e g a l  H i s t o r y ,

a n d  J u r i s p r u d e n c e  3 1 5

§8.1 T he Im plicit Econom ic Logic o f the C om m on Law 315
§8.2 Econom ic Torts 320
§8.3 T he C om m on Law, Econom ic Growth, an d  Legal History 323
§8.4 C om m on Law as Custom: Hayek’s C hallenge to  the

Econom ic Analysis o f the  C om m on Law 328
§8.5 Primitive Law 329
§8.6 Law an d  M odernization 333
§8.7 T he Rule o f  Law 336
§8.8 Law an d  Social N orm s 339
§8.9 T h e  M oral C o n ten t o f  the Com m on Law 342

Suggested Readings 346
Problem s 347

P A R T  I I I  PU BLIC  R E G U L A T IO N  OF T H E  M A R K E T  349

C h a p t e r  9  T h e  T h e o r y  o f  M o n o p o l y  3 5 1

§9.1 T h e  M onopolist’s Price an d  O u tp u t 351
§9.2 Effect o f  Changes in Cost o r D em and on  the

M onopoly Price 355
§9.3 Efficiency C onsequences o f M onopoly: Deadweight

Loss an d  Rent-Seeking 357



Table o f Contents x iii

§9.4 O th er Econom ic O bjections to M onopoly; H erein
o f Innovation and  Cost M inim ization 361

§9.5 Price Discrim ination 365
§9.6 Two Im pedim ents to  M onopolizing (Besides Entry):

C om petition  for th e  M arket and  Durability 366
Suggested Readings 368
Problem s 368

C h a p t e r  1 0  T h e  A n t i t r u s t  La w s  3 6 9

§10.1 Cartels an d  the Sherm an Act 369
§10.2 B orderline H orizontal A greem ents —  Paten t

A greem ents an d  the BMI-ASGAP Blanket Licenses 381
§10.3 Resale Price M aintenance 384
§10.4 M ergers T h a t C reate M onopolies o r O ligopolies 387
§10.5 M arket o r M onopoly Power 389
§10.6 M arket Definition an d  M arket Shares 390
§10.7 Potential C om petition  394
§10.8 P redation 395
§10.9 D um ping and  th e  Free-Trade Q uestion 401
§10.10 Foreclosure, Tie-Ins and  Bundling, Barriers to Entry 404
§10.11 A ntitrust and  the  “New Econom y” 412
§10.12 Boycotts; H ere in  o f M onopsony 415
§10.13 Benign M onopsony? 417
§10.14 A ntitrust Damages 418

Suggested Readings 422
Problem s 423

C h a p t e r  1 1  T h e  R e g u l a t i o n  o f  t h e  E m p l o y m e n t  R e l a t i o n  4 2 5

§11.1 T he Special T reatm en t o f  Labor Cartels 425
§11.2 T he Econom ic Logic o f  the N ational L abor Relations Act 429
§11.3 T he Em ployee Free Choice Act 432
§11.4 U nions an d  Productivity 434
§11-5 Em ploym ent at Will 436
§11.6 Labor-M arket Failure: T he Case o f Judicial Law Clerks 438
§11.7 Labor and  A ntitrust Law 440
§11.8 M inim um  W age an d  Related “W orker-Protective”

Legislation 441
§11.9 M andated Benefits 445
§11.10 Em ploym ent D iscrim ination on  G rounds o f  Race,

Sex, Age, and  Disability 445
§11.11 Federal Pension Law 453

Suggested Readings 456
Problem s 456



xiv Table o f Contents

C h a p t e r  1 2  P u b u c  U t i l i t y  a n d  C o m m o n  C a r r i e r  R e g u l a t i o n  4 5 9

§12.1 N atural M onopoly 459
§12.2 C ontro l o f  Profits an d  the Problem  o f Reasonable R eturn 462
§12.3 O th e r  Problem s Caused by A ttem pting to Limit a

R egulated F irm ’s Profits 465
§12.4 Incentive Regulation 468
§12.5 Regulation o f  Rate S tructure an d  o f Entry 469
§12.6 Pay Television 474
§12.7 T axation by R egulation (In ternal Subsidization

o r  Cross-Subsidization) 475
§12.8 T h e  D em and fo r R egulation 477
§12.9 T he D eregulation M ovem ent; Privatization 478

Suggested Readings 483
Problem s 484

C h a p t e r  1 3  T h e  C h o i c e  B e t w e e n  R e g u l a t i o n  a n d  C o m m o n  La w  4 8 7

§13.1 O ptim al Regulation 487
§13.2 C onsum er F raud Revisited 492
§13.3 M andated Disclosure 494
§13.4 Alternatives to Disclosure: T he Case o f Trans Fats 498
§13.5 Safety an d  H ealth  499
§13.6 D irect R egulation o f  Pollution 501
§13.7 Traffic Congestion 507
§13.8 M andatory C on ta iner Deposits 508
§13.9 Cost-Benefit Analysis as a Regulatory Tool 509
§13.10 T h e  Limits o f  Cost-Benefit Analysis: T h e  Case

o f Global W arm ing 512
§13.11 Cable Television: Problem s o f Copyright

an d  Local M onopoly 517
§13.12 Selling Highways 521

Suggested Readings 523
Problem s 524

P A R T  IV  T H E  L A W  OF BU SIN ESS O RG AN IZA TIONS
A N D  F IN A N C IA L  M A R K E T S  527

C h a p t e r  1 4  C o r p o r a t i o n s , S e c u r e d  a n d  U n s e c u r e d

F i n a n c i n g , B a n k r u p t c y  5 2 9

§14.1 T h e  N ature o f  th e  Firm  529
§14.2 T h e  D ifferent Kinds o f  Firm  532
§14.3 T h e  C orporation  as a S tandard  C ontract 535
§14.4 C orporate  D ebt an d  Secured D ebt 539



Table o f Contents XV

§14.5 C orporate Bankruptcy 544
§14.6 Personal Bankruptcy 551
§14.7 P iercing the C orporate  Veil 553
§14.8 T he Separation o f  O w nership and  C ontrol 556
§14.9 T he T ransfer o f  C orporate  C ontrol 558
§14.10 C orporate Squeeze-Outs an d  the  C om petition  in Laxity 562
§14.11 T he C om pensation Issue 563
§14.12 Insider Trading and  the Problem o f Entrepreneurial Reward 567
§14.13 C orporate Scandals 568
§14.14 M anagerial D iscretion an d  the C orpo ra tion ’s Social

Responsibilities 572
§14.15 C orporate Crim inality 577
§14.16 T he Closely H eld  C orporation 579
§14.17 Public Utility Regulation Revisited 581

Suggested Readings 581
Problem s 582

C h a p t e r  15 F i n a n c i a l  M a r k e t s  587

§15.1 Portfolio Design 587
§15.2 Diversification, Leverage, an d  the Debt-Equity Ratio 592
§15.3 Why Do C orporations Buy Insurance? 594
§15.4 Stock Picking and  the  Efficient-M arket Hypothesis 595
§15.5 T he C hallenge o f Behavioral Finance 597
§15.6 A D eeper Challenge 599
§15.7 Im plications o f  Finance T heory fo r R egulated M onopoly 601
§15.8 ESOPs Revisited: T he Problem  o f  U nderdiversification 602
§15.9 T rust Investm ent Law an d  Index  Funds 603
§15.10 Social Investing by T rustees 607
§15.11 T he Regulation o f  th e  Securities M arkets 608
§15.12 C om pensation Revisited: T h e  Case o f  the M utual

F und Fees 612
§15.13 Why Regulate Banks? 613
§15.14 T he Crash o f ’08 616

Suggested Readings 621
Problem s 622

P A R T  V  L A W  A N D  T H E  D IST R IB U T IO N  OF IN C O M E
A N D  W E A L T H  625

C h a p t e r  1 6  I n c o m e  I n e q u a u t i e s , D i s t r i b u t i v e  J u s t ic e ,

a n d  P o v e r t y  6 2 7

§16.1 The M easurem ent o f Inequality 
§16.2 Is Inequality Inefficient?

627
630



xvi Table o f Contents

§16.3 G rowing Inequality: Causes an d  C onsequences 634
§16.4 T h e  C ontract T heory o f  Distributive Justice, and

Its A pplication to Social Security 636
§16.5 T he Costs o f Poverty an d  th e  Lim itations of

Private Charity 638
§16.6 U nrestric ted  Cash T ransfers Versus Benefits

in Kind 641
§16.7 W ealth R edistribution by Liability Rules: T he Case

o f H ousing  Code E nfo rcem en t 645
§16.8 O pen-E nded Benefits in Kind 648
§16.9 T he E ntidem ents Q uandary  649

Suggested Readings 650
Problem s 651

C h a p t e r  1 7  T a x a t i o n  6 5 3

§17.1 T axation an d  Efficiency 653
§17.2 C onscription 656
§17.3 Excise Taxes 657
§17.4 Real Estate Taxes 661
§17.5 C orporate  Incom e T axation 664
§17.6 Incom e Taxes Versus C onsum ption Taxes 666
§17.7 Value-Added Tax 668
§17.8 T he D efinition o f Incom e 670
§17.9 Incom e Tax D eductions 674
§17.10 T h e  Special T rea tm en t o f  Capital Gains 678
§17.11 T h e  Progressive Principle 680

Suggested Readings 683
Problem s 684

C h a p t e r  1 8  T h e  T r a n s m i s s i o n  o f  W e a l t h  a t  D e a t h  6 8 7

§18.1 D eath  (and  Gift) Taxes 687
§18.2 Selfish Heirs: T h e  Case o f  th e  M urdering  H eir 692
§18.3 T h e  D ead H and  694
§18.4 T h e  Су Pres D octrine 696
§18.5 T he Incentives o f  C haritable F oundations 697
§18.6 Bequests fo r Purposes 698
§18.7 C onditions in Private Trusts; H ere in  o f  the

Spend th rift T rust 699
§18.8 T he W idow’s Share 701

Suggested Readings 702
Problem s 702



Table o f Contents

P A R T  VI T H E  LE G A L PROCESS

xvii

7 0 5

C h a p t e r  1 9  T h e  M a r k e t , t h e  A d v e r s a r y  S y s t e m ,

a n d  t h e  L e g i s l a t i v e  P r o c e s s  a s  M e t h o d s

o f  R e s o u r c e  A l l o c a t i o n  7 0 7

§19.1 Legal an d  M arket Allocation C om pared  707
§19.2 Judicial an d  Legislative A llocation C om pared  713
§19.3 T he Econom ic Theory o f Legislation 716
§19.4 Statutory In te rp re ta tion  in a  W orld o f  In terest

G roup Politics 720
§19.5 T he In d ep en d en t Judiciary an d  In terest G roup Politics 722
§19.6 W hat Do Judges Maximize? 725
§19.7 T he Econom ic T heory o f Dem ocracy 731
§19.8 Democracy, E lected Judges, an d  Judicial T erm  Limits 737
§19.9 An A ntitrust A pproach to  Dem ocracy 739

Suggested Readings 741
Problem s 742

C h a p t e r  2 0  T h e  P r o c e s s  o f  L e g a l  R u l e m a k i n g  7 4 3

§20.1 T he Body o f Precedents as a  Capital Stock 743
§20.2 T he P roduction o f Precedents 744
§20.3 Statutory P roduction; Rules Versus S tandards 747
§20.4 Stare Decisis 752

Suggested Readings 754
Problem s 755

C h a p t e r  2 1  C iv i l  a n d  C r i m i n a l  P r o c e d u r e  7 5 7

§21.1 T he Econom ic Goals o f P rocedure; H ere in  of
Due Process an d  Rules o f  Evidence 757

§21.2 T he Costs o f  E rro r in Civil Cases 758
§21.3 Anticipatory Adjudication; H ere in  o f Prelim inary

Injunctions, Declaratory Judgm en ts, and
Advisory O pin ions 760

§21.4 Sum mary Judgm en ts an d  M otions to Dismiss 762
§21.5 T he Decision W hether to Settle o r  Go to Trial 763
§21.6 How Rules o f Procedure Affect Settlem ent 767
§21.7 T he Decision to Settle an d  the  Evolution o f

the C om m on Law 770
§21.8 M ediation as an  Aid to Settlem ent 772
§21.9 Liability Rules Revisited 774
§21.10 Plea Bargaining, the Reform  o f  Crim inal P rocedure,

and  the Futility Thesis 775



xviii Table of Contents

§21.11 E xpenditu res on  Litigation and  the  Q uest for
Efficient P rocedure  779

§21.12 Access to Legal Rem edies —  C on tingen t Fees,
Class Actions, an d  Indem nity  o f  Legal Fees 782

§21.13 Rule 68 an d  One-Way Indem nity  792
§21.14 Res Jud ica ta  an d  Collateral Estoppel 794
§21.15 C ourt Delay an d  Caseload Crises 796
§21.16 Ju ro rs  an d  A rbitrators 800
§21.17 O ptim al A djudication: T he Case o f C ontract 802
§21.18 Appeals 804
§21.19 Choice o f Law 806
§21.20 T h e  Econom ics o f the  Legal Profession 808

Suggested Readings 813
Problem s 815

C h a p t e r  2 2  E v i d e n c e  8 1 9

§22.1 Evidence as Search an d  as E rro r M inim ization 819
§22.2 T h e  Adversarial an d  Inquisitorial Models

F u rthe r C om pared  821
§22.3 Trial by Jury  Revisited 824
§22.4 B urden  o f P roof 826
§22.5 H arm less E rro r 831
§22.6 Rule 403’s Balancing Test 833
§22.7 C haracter Evidence 834
§22.8 Privilege 835
§22.9 E xpert W itnesses 837

Suggested Readings 838
Problem s 838

C h a p t e r  2 3  L a w  E n f o r c e m e n t  a n d  t h e  A d m i n i s t r a t i v e  P r o c e s s  8 4 1

§23.1 Public Versus Private Law Enforcem ent: The
Tradeoffs 841

§23.2 Public Versus Private Enforcem ent: Positive
Im plications 844

§23.3 Case Selection by the  Public Agency 847
§23.4 Regulation by Courts Versus Regulation by Agencies 852
§23.5 T h e  S tructure o f  the  Adm inistrative Agency 857
§23.6 T h e  Behavior o f Adm inistrative Agencies 859
§23.7 Agency Costs in  Public Agencies 861
§23.8 Judicial Review o f Agency Decisions 862

Suggested Readings 863
Problem s 864



Table o f Contents xix

P A R T  VII T H E  C O N ST IT U T IO N  A N D  T H E
FEDERAL SYSTE M  865

C h a p t e r  2 4  T h e  N a t u r e  a n d  F u n c t i o n s  o f

t h e  C o n s t i t u t io n  8 6 7

§24.1 T he Econom ics o f Constitutionalism : An In troduction  867
§24.2 T he Separation o f Powers 870
§24.3 T he P rotection o f Rights 873
§24.4 T he Scope o f C onstitutional Rights: T h e  Case

o f Terrorism  875
§24.5 Rationality Review 877

Suggested Readings 878
Problem s 878

C h a p t e r  2 5  E c o n o m i c  D u e  P r o c e s s  8 8 1

§25.1 Liberty o f C ontract as a C onstitutional Principle 881
§25.2 Econom ic D ue Process Revived: T he P oo r as a

C onstitutionally Protected  Class 885
§25.3 T h e  D ue Process Rights o f  C onsum ers and  Public

Employees 887
Suggested Readings 889
Problem s 889

C h a p t e r  2 6  T h e  E c o n o m i c s  o f  F e d e r a l i s m  8 9 1

§26.1 T he Allocation o f  Responsibilities Between the Federal
G overnm ent an d  the  States 891

§26.2 R esponding to  Em ergencies: K atrina an d  T errorism  893
§26.3 Federal Courts an d  Federal Law E nforcem ent 895
§26.4 State Taxation: Excise Taxes 896
§26.5 State Taxation: Real Estate an d  C orporate

Incom e Taxes 901
§26.6 O th er Lim itations on  State Regulation o f In terstate

Com m erce 903
§26.7 D ue Process Lim itations on  Personal Jurisd iction  904
§26.8 In terbasin  W ater T ransfers 905
§26.9 The Exportation o f  Poverty 906
§26.10 Conflict o f Laws, an d  Pollu tion, Revisited 908
§26.11 T he Com m erce Power 909

Suggested Readings 910
Problem s 911



X X Table o f Contents

C h a p t e r  2 7  R a c i a l  D i s c r i m i n a t i o n  9 1 5

§27.1 T h e  Taste fo r Discrim ination 915
§27.2 School Segregation 917
§27.3 T he R equ irem en t o f  State Action 919
§27.4 A ntidiscrim ination Laws 921
§27.5 Reverse D iscrim ination 924

Suggested Readings 927
Problem s 928

C h a p t e r  2 8  T h e  P r o t e c t i o n  o f  F r e e  M a r k e t s  i n  I d e a s

a n d  R e l i g io n 9 3 1

§28.1 T he Econom ic Basis o f Freedom  o f Speech 931
§28.2 T he Scope o f  the P ro tected  Activity: Incitem ent,

Threats, D efam ation, Obscenity, an d  Flag B urning 933
§28.3 Prior Restraints, V iewpoint Restrictions, and

Forum s Law 939
§28.4 Cost-Benefit Analysis o f  Free Speech: T he Categorical

A pproach 942
§28.5 T he Regulation o f  Broadcasting 943
§28.6 False Advertising an d  the Relation Between Political

an d  Econom ic Rights 945
§28.7 Subsidizing Speech 947
§28.8 T he Econom ics o f Religious Freedom 948

Suggested Readings 951
Problem s 952

C h a p t e r  2 9  S e a r c h e s , S e i z u r e s , a n d  I n t e r r o g a t i o n s  9 5 3

§29.1 T he Right o f  Privacy Revisited 953
§29.2 F ourth  A m endm ent Rem edies 955
§29.3 T he Puzzle o f  Self-Incrim ination an d  Coerced

Confessions 958
Suggested Readings 961
Problem s 961

T a b u e  o f  C a se s  9 6 3

A u t h o r  I n d e x  9 6 7

S u b j e c t  I n d e x  9 7 9


