
CONTENTS

Preface..............................................................................................................................v
List of Contributors......................................................................................................... xv

Australia
Defragmenting the Ever-Growing Family Law System

Grant T. Riethmuller and Anna Parker ........................................................1

1. Introduction............................................................................................................2
2. The Problem of the Federal Constitutional Structure..................................... 4
3. The Commonwealth Government Entry into the Field of Family Law.... 5
4. Growth of De Facto Relationships...................................................................... 8
5. Family Law Beyond the Jurisdiction of the Commonwealth..........................11
6. The Burden of the Family Law Case Load and Creation of the

Federal Magisrates Court.....................................................................................12
7. Criticisms of the Dual Court Structure.............................................................14
8. Some Smaller Steps Towards Reform................................................................. 14
9. The Merger of the Court Administrations........................................................ 16
10 Conclusions . .. ...................................................................... 20

Australia
Recognition of Children’s Rights and the High Court of Australia

Michelle Fernando and AnjaPICH..................................................................23

1. Introduction............................................................................................................24
2. The Operation of Children’s Rights in Australia.............................................. 25
3. Taking a Children's Rights Approach to Decision-Making ........................... 27
4. The High Court's Approach to Children's Rights ............................................32
5. Discussion................................................................................................................43
6 Conclusion ...... ...............................46We •—//L/UXLee *• 6e6a609o9e,6aa8eeeb0666&0aa***0e#®**s*9*e08s9e #•• AV

• •

Belgium
What is a Parent? Answers and Questions 

Frederik SWENNEN and Elise GOOSSENS.............................................. 47

1. Introduction............................................................................................................48
2. Historical Background................................ .........................................................49
3. ‘Mothers'‘Fathers'and‘Parents'.........................................................................50

Intersentia V11



Contents

4. Natural Reproduction........................................................................................... 52
5. Assisted Reproduction......................................................................................... 55
6. Conclusions and Evaluation................................................................................. 63

Chile
Comments on the Regulation of the First Welcome in the Protoco 
o the Interinstitutional Technical Table of Chile

Alexis Mondaca...................................................................................................67

1. Introduction............................................................................................................68
2. The Welcome Must Take Place in a Suitable Space...........................................69
3. Use of Clear and Simple Language.....................................................................70
4. Availability of Translators.....................................................................................71
5. Presence of Duly Trained Officials for Reception Work .................................73
6. What Do We Do with Immigrant Children not Accompanied by an 

Adult? Family Reunification? 74
7. The Protocol as a Manifestation of a Genuine Concern for the Best 

Interests of Immigrant Children 75
8. Conclusions...........................................................................................................76

China
Research on the Necessity and Feasibility of Recognising Same-Sex 
Couples’ Status Under Civil Law in China 

Siyuan DONG 79

1. Introduction.............................................................................................................80
2. The Necessity of Recognising the Legal Status of Same-Sex Couples 

in China........................................................................................................ 81
3. The Feasibility of Recognising the Civil Law Status of Same-Sex 

Couples in China........................................................................................87
4. Conclusion.............................................................................................................94

China
The Protection of Property Rights and Interests of Divorced Female 
Family Caregivers

Xia Li and Mingmei XIANG................................................................................ 95

1. The Problem........................................................................................................... 96
2. Justification of Property Rights and Interests of Female 

Family Caregivers 96
3. The Current Legal Status of the Protection of Property Rights 

and Interests of Family Caregivers......................................................99
4. Proposal to Protect the Property Rights of Divorced Female

Family Caregivers.............................................................................................103

V111 Intersentia



Contents

Czech Republic
On Couples in De Facto Unions in the Czech Republic

Zdeňka Králíčková.......................................................................................... 109

1. Introduction.......................................................................................................... 110
2. Book One: General Part....................................  114
3. Book Two: Family Law........................................................................................115
4. Book Three: Property Rights and Succession .................................................116
5. Book Four: Obligations 118
1 . 1 16. Conclusion............................................................................................................ 119

England and Wales
Abortion in England and Wales: The Ethical Challenge

Mary Welstead.................................................................................................121

1. The Law: Abortion Remains a Crime............................................................... 123
2. The Right to Abort a Pregnancy: Coercive Behaviour ....................................124
3. Pregnant Children and Abortion........................................................................126
4. Mentally Incapacitated Adults............................................................................128
5. Foetal Abnormality: Section l(l)(d) 1967 Act .............................................. 134
6. Religious Objections to Abortion..................................................................... 142
7. A Critique of the Current Law........................................................................... 148
8 Reform . ........ 151

France
A Chronicle of French Family Law: 2021

Christine Bidaud (Dir.)
Hugues FULCHIRON, Massilia AMZAL, Bastien BARET, Claire BRUNERIE,
Aurore Camuzat, Eric Fongaro, Guillaume Kessler, Guillaume 
MILLERIOUX, Taylene Moreira De SÁ, Mathilde Mosiek-Brasset 
(Coord.), Margot Musson and Marie PINCET...............................................153

1. The Conflict Over the Inheritance Reserve.....................................................155
2. The Entry into Force of the French Penal Code for Minors ........................157
3. Frances Shift on Donor Anonymity: The Impact of the 2021 

Bioethics Law............................................................................................ 159
4. The Opening Up of Medically Assisted Procreation to All Women .......... 160
5. The Parentage of Children Born Abroad by Surrogacy: 

The Legislatures Time..............................................................................162
6. Denial of Visitation Rights for the Mother’s Ex-Wife................................... 164
7. The Challenges of Dealing with Gender Identity in the 

Context of School....................................................................................166
8. The Effects of Unequal Foreign Divorce Judgments in France: 

Evolution of the Case Law..................................................................... 167

Intersentia 1X



Contents

9. Exequatur of a Foreign Decision Refusing to Give EFect to a 
Marriage Contract Drawn Up in France.............................................169

10. Bone Testing and the Strict Application of Article 388 of the 
Civil Code...................................................................................................171

11. The Right of the Child to be Heard..................................................................172
12. Website for Extramarital Dating is not a Violation of the Fidelity 

Obligation in Marriage............................................................................174
13. Concluding Observations of the Committee on the Rights 

of Persons with Disabilities about French Legal Measures 
of Protection...............................................................................................175

Hong Kong
Hello, Can You Hear Me? Implementing Article 12 of the UNCRC 
in the Hong Kong Legal Setting 

Anne Scully-Johnson 177

1. Introduction..........................................................................................................178
2. Background............................................................................................................179
3. Unpacking Article 12......................................................................................... 180
4. Methodology........................................................................................................186
5. Law, Mechanisms and Structures for Child Participation in Legal 

Proceedings................................................................................................ 187
6. Evaluating the Implementation of Child Participation in the

Legal Setting......................................................................................................... 197
7. Conclusion............................................................................................................199
8. Recommendations............................................................................................... 200

Ireland
LGBT+ Family Rights in Ireland: Stretching Traditional Conceptions 
of Parenthood

Maebh HARDING................................................................................................ 205

1. Introduction..........................................................................................................206
2. Equal Recognition of Adult Commitment......................................................207
3. Recognising Parent-Child Links in LGBT+ Families ...............................208
4. The Limits of ‘Work-Arounds’ and Pressing Practical Problems ................222
5. Conclusion: The Incoherence of Irish Legal Parenthood............................. 226

Intersentia



Contents

Italy
Italy’s 2021 Family Law Reform: A Missed Opportunity to Harness
Artificial Intelligence for the Benefit of Minors 

Isabella FERRARI....................................................................................... 231

1. The Context of the Reform, Between the Atavist Slowness of the 
System and the Need for Legal Certainty............................................ 232

2. The Court for Individuals, Youth and Families................................................235
3. Assessment of the Reform ................................................................................. 238
4. Genericness of the Reform..................................................................................244
5. Comparative Law and New Technologies........................................................244
6 Conclusions.......................................................................................................... 250

Norway
Legal Capacity in Family Law Matters: Implementing Article 12
of the CRPD in Norway

Katrine K. FREDWALL........................................................................................ 253

1. Introduction.......................................................................................................... 254
2. Autonomy, Rights and Non-Discrimination: A Contradiction 

in Terms? Some Examples.....................................................................255
3. Article 12 of the CRPD and the CRPD Committee's Interpretation ....257
4. Adjusting to a Moving Target: Amendments Step by Step............................263
5. Capacity and Legal Capacity in Norway: Family Law Matters ....................264
6. Concluding Remarks: The Need for Further Implementation ....................272

Poland
Legal Effects of Incapacitation in Polish Family Law 

Malgorzata BALWICKA-SZCZYRBA and Anna SYLWESTRZAK........... 275

1. Introduction.......................................................................................................... 276
2. The Substance of Incapacitation Under Polish Law...................................... 277
3. Discussion on the Abolition of Incapacitation in Poland ............................ 279
4. The Status of a Representative and the Incapacitated Person’s 

Scope of Autonomy................................................................................. 280
5. Effects of Legal Incapacitation on the Capacity to Enter into 

Marital Relations and on the Legal Effects of Marriage....................282
6. Effects of Guardianship on the Relationship Between Parents 

and Children..............................................................................................287
7. Conclusion............................................................................................................ 290

Intersentia Xi



Contents

Seychelles
Ground(s) for Divorce in Seychelles

Jamil Ddamulira MUJUZI....................................................................................291

1. Introduction ....................................................................................................... 292
2. Ground(s) for Divorce....................................................................................... 293
3. Reconciliation........................................................................................................311
4. Conclusion............................................................................................................315

Slovenia
The Impact of COVID-19 on Family Relations in Slovenia

Suzana Kraljic...................................................................................................317

1. Introduction.......................................................................................................... 317
2. The Impact of COVID-19 on Partner Relationships ..................................... 318
3. The Impact of COVID-19 on Parent-Child Relations................................. 321
4. The Impact of COVID-19 on Adoption..........................................................326
5. Conclusion............................................................................................................ 327

South Africa
Homosexual Muslims in South Africa: Some Legal' Implications, Including 
Constitutional, Marriage and Succession 

Najma Moosa and Zaahirah AMERICA 329

1. Introduction........................................................................................................330
2. Homosexual Sexual Orientation and Homosexuality in Islam 

and the Opposing Views of Muslim Scholars and Ulama............... 333
3. Homosexual Sexual Orientation, Homosexuality and Same-Sex 

Marriage in Terms of South African Law........................................... 338
4. Opposition in South Africa to Homosexuality and to Same-Sex 

Marriage...................................................................................................339
5. Muslim Homosexuals and Apostates as Heirs and Testators: 

South African Law and Islamic Law................................................... 342
6. Treatment of Muslim Homosexual Beneficiaries: The Constitution, 

Freedom of Testation and Freedom of Religion................................346
7. Some Conclusionary Remarks and Recommendations for 

the Way Forward................................................................................................ 352

South Korea
Grandchild Adoption in South Korea 

Dongjin LEE.............................................................................................. 357

1. Introduction.......................................................................................................... 358
2. Grandchild Adoption in Other Jurisdictions..................................................359

**
Xii Intersentia



Contents

3. South Korea........................................................................................................ 365
4Conclusion......................................................................................................... 377

Sweden
Harmonising Family Law Across Borders in Europe 

Elizabeths. Perry......................................  379

1. Introduction.......................................................................................................... 381
2. The Significance of EU Private International Family Law as a 

Subset of ‘European Family Law’...........................................................382
3. The Latest EU PIL Regulations Concerning Family Law Matters ............... 393
4. Evolving EU Conflict-of-Law Rules’ Influence on National 

Family Law and Practice................................  404
5. Europeanisation, Globalisation and Family Law's Next Steps ...................412

United States of America 
The Surprising Continuing Lack of Consensus Under US 
Law for the Award of Spousal Support After Divorce

J. Thomas OLDHAM 417

1. Introduction.........................................................................................................418
2. Various Issues that are Presented by the Concept of Post-Divorce

Spousal Support.................................................................................................. 418
3. Are Guidelines the Answer?.............................................................................. 427
4. Conclusion............................................................................................................ 430

Index ... .. 431A/ U/Ve • • * • • • 9 • • • •9 a • • • 6 • • a a • a 8 a • • • • a*  a • •• a • • • • • • • • • • • • • • • • *•  • • • • 0 s0 a LLL

• a 0 
X111Intersentia


