
A DIC T CCNITCNITO II ADLL CT CCIV LIV o

4, 3 277-17 (V,,2T72 PREFACE BY THE SERIES EDITOR.. •    • •.... V11

ACKNOWLEDGEMENTS....................................................  xi
ABBREVIATIONS -----------------------------------------..........--......---......Xix 
INTRODIIOCTION xx 2IV A ACL/CCA ACIV 0000000000000006000000000000000000000600000006000000000080000000000 L

I. APPLYING CLASSICAL METHODS AND TECHNIQUES OF
INTERNATIONAL LAW TO INTERNATIONAL ENVIRONMENTAL 
PROBLEMS: THE TRADITIONAL ERA.................. ............................. 1

Introduction •0000...................••c-c--..-.-...........c.ccc.3

T.J LI 71 CAL 1 • 0. Judson Harmon — the Oracle of Absolute Sovereignty....................... 9

. I he Background of the Controversy Between the United
States and Mexico.............................  .......9

2. The Opinion of Attorney General Harmon and the 
Construction of the Harmon Doctrine...... . 11
NT A 1 • . 0,1 TT T •................................................................................................................................................................................1 2. I he Application of the Harmon Doctrine............. . .............15
3.1 As Between the United States and Mexico .................. 15
3.2 As Between the United States and Canada..................17

4. The Indeterminacy of the Doctrine of Absolute 
Sovereignty .. ..... .. ....... . ................ ........... . ..................21

XIII



Tuomas Kuokkanen

7 ( • T ••• 07 .7 AT ,T .7 •B. Separating Jurisdiction from Substance: the North Atlantic
Coast Fisheries Case........ ...... ........................................................ 25
1. Background................ .............................................................25
2. The Arguments of the Parties .................................................28
3’ 1 D 1. 1,1 A 1 • 1 T 1 1 20. 1 he Ruling by the Arbitral 1ribunal.......................................30
.Ihe Contribution of the Ruling..............................................32

C. Separating Jurisdiction from Substance in Relation to Areas 
beyond National Jurisdiction: 1 he Bering Sea

Fur Seals Arbitrations.......................................................................34
1. Background............................................................................ 34
2. The Fur Seals Arbitration Between the United States and 

Great Britain............................................................................. 36
11 AT T 1 1 C.1 T • 0/

he Ha CzOro 1 n0 of the lichiife 5 . 1 1 11C D3C12IOU110 01 LIIC A—ISDULC 0000000000000000000000000000000

A NN1 A 0,1 TD • /A/ I he Aroiinnents of the Parties 410)• 4nd JL 110 4 11 11101100 V CIIC A CL O0000000000000000000*00000000e0000 IV

2.2.1 The United States’ Position on the Right to
Exercise Protective Jurisdiction................................ 41

2.2.2 The Arguments of Great Britain on the Right
to Exercise Protective Jurisdiction...........................

The Award 000000000 000000000000 00000000000000000000000000000000000000060

43
46

FT1 T A • T 0 1 A 1 • •1he Russo-American Fur Seals Arbitration
T1 1 T T 1 r • • C.1 A 1 CO. 1 he Over- and Underfunctionality of the Awards ................ 50

D. The Doctrine of Abuse of Rights........................... 52

1 NN •. C.1 D . 0 A 1 • . T 1,9. 1 he Critique of the Bering Sea Arbitration: Lauterpacht s
Argument..............................................................................52

. Ihe Inadequacy or the Criticism  54
- 0 .. 1 T • C T . 1 FR. Specifying the Doctrine or Abuse or Rights............................55

N T • C, 1 15 • CA1 CT . 1 /A . 1 he Function of the Doctrine of Abuse of Rights 60

77.7 D , . D . 7 . 7., ,7 7 I........................................./AE. Recourse to State Responsibility: the Corfu Channel Case......... 62
T 1 CAA .1 ludgement of 9 April 1949 62• CICICIICAIC VI /A AXIII 4 A/ ••••••••••••••••••••••••••••••••••••••••••••••• 4

N TD 1 0, 1 A l —1 * 1 . 1 he Relevance of the Corfu Channel Case in the 
Environmental Context 66

XIV



Table of Contents

7 7) • • T C 9 7 . 7 TT 7 AT 7 T 7F. Recognition of a State s Right to Use Its Natural Resources: the
Lake Lanoux Case ........    68

T 1 1 1 • / oBackproind to the 1 Dispute 08• IOUIC L U LA 1 ILL LV LA 1 A / 10 U UA CC •eeo’eeo-ooeo’eeo-ooeo-ooeo’oo’oe©©© UU

1 A . 1 7 71hA ARATOrd /• 1 0000000000000000000000000000000000000000000000000000000000000000000 / 1

MT 11 T He • 1XTT 1 A 1- 1 1 1 MT el 1 - . 1 he Judicial 1echniques Applied by the 1ribunal    76

G. Settling International Environmental Disputes through
Arbitration: the 1rail Smelter Case........... • ........................ • .......80

T 1 • 0 0.Introduction............................................................................. 80
11 T 00( onnAncOnIA lanngca /• VOII1PCI1SdDIC L/alaic 000000000000000000000000000000000000000009000000009000 04

Future Damage 86

• AL ULCCIV CLAALCL 00000000 00 0 0 0000000000000000 0 00000000000000000000000000 000 000000 

.ihe Establishment or a Preventive Regime and Future 
/ — • 0 0Compensation.........................................................................88
1 T 0,1 1 1, 1 00. 1 he Importance of the 1 rail Smelter Case .... .......   89

7 Conclusion 000000000000000000000 93

II. The Development oe International ENVIRONMENTAL LAW
AND THE LAWOF NATIIRAI RESOURCES: THE MODERN FRA 99214 441 41 W A 1V14 0410 4 00004000. 4 AIAV 4 4VA 1 oaoaeeae

Introduction ............................................................................101

FT] 7 • T o 7 T 9 7 T 71he Evolution of international Environmental Law: the
70 ,7 - • 7. . o , 7 10-7Process of the Internationalization of Environmental Issues.... 107

TD • • 0,1 XT 1 1 TT 1.. Recognition or the Need to Regulate Use: Object,
Q 1 T CD 1 . • T 1Scope and Purpose or Regulations Concerning Boundary
Waters 107VV CCCIO 000000000000000000000000000000000000000000000000000000000000000000 1/

2. Recognition of the Need to Preserve and Conserve Useful
Species: Areas Beyond National Jurisdiction....................... 116
21 A C1:CC D 1 * 1 TT TD 1 .9.1 A Shift from Regulating the Use to Regulating in

Order to Preserve Useful Species............................... 116
A 1. Q 1 T 0. 1 T 1..2 Object, Scope and Purpose or the Regulations to 

Conserve Marine Living Resources..................... 119
2.3 The Development of the Regulatory Process ............. 122

XV



Tuomas Киоккапеп

3 T\ • • Р1 КТ 1 Kb . ТТ . Recognition or the Reed to Protect the Human 
I • A 1 1 T 1 190 Environment: 1ransboundary Relations  132
- AT C 1 • CTT C 10 o .1 A Move from the Conservation or Useful Species

to the ( on cerotion of the N2111 I H nvironment 120LO CI1C -—yO 115 CIVdLIO I1 O1 C JL NclL ULI011 VIL O11111C110 ••• 1JA

3.2 Object, Scope and Purpose of the Regulations ........ 135
3.2.1 A Shift to Protect Environmental Elements.......... 135
3.2.2 Water Protection. 0000000000 0000000000000000000000000000000000000000000 145
3.2.3 Air Protection 000000006 00000000000000000000000000000000000000000000000000 154
3.2.4 Terrestrial Protection 00000000000000000000000000000000000000000000000 158

A got , 1. . 1 RT 1 \e 9 9 -4 A 

.2.5 Regulating the Nuclear Fire 163
A N T.. 1.. CT . 1 T.3 1 The Institutionalization of Environmental Law: 

Establishing International Policy-Making 
Organizations 165

B. The Nationalization of the Law of Natural Resources .............. 171
1. The Traditional Law of Natural Resources: Protection 

of Foreign Property................................................................ 171
- 1 1 1-71 - 1 , 1 1 1 1

A NN nN 1e . 1T5 • 1 I • • C.2 The 1 traditional Doctrine on the Expropriation of
TT 1-7HOrAion -ronAr t I /­
I OICIB I TODCILY 000000000000000000000000000000000000000000000000000 1/0

4 T • . T 0 • T 1 1 • T .2.1 Determining Justifications: Public Interest,
Non-Discrimination and Compensation............... 176

A / N 1 . • 0,1 AN 1- 1 A 1.2.2 Culmination of the 1 raditional Approach:
the Hull Doctrine 000000000 00000000000000000000000000000000000000000000 180

A AT1 • •• 1 A 1 1 0-7 .3 Ihe Critique of the 1 Traditional Approach  187
2. The Modern Law of Natural Resources: Permanent 

Sovereignty Over Natural Resources...................... . 194
9 1 Razlaroin 104

o N 11 T 1 • T 0 • .2 1 The Resolution on Permanent Sovereignty Over 
Natural Resources 196

2. 3 Towards a New International Economic Order...... 200
- NT T . 1 T o CAT. • . • An.Ihe International Practice of Nationalization.....................208

1 N T. 1 . Co 1. A 1. 11 T Ano .1 1 he Indeterminacy of Substantive Applicable Law.. 208
ANN T:1 CA • D 1 010.2 Ihe Dilemma of Appropriate Remedy......................212

@ 10 CT • 1 T 1.3 1 he Confused Status of International Law...............215

XVI



Table of Contents

A Developing a Legally Manageable Standard........... 217

7 .......................................................................................................................................................................................................................................................A AEConclusion..............................................................................225

III. International LAW of Environmental INTEGRATION AND
SUSTAINABLE DEVELOPMENT: THE POSTMODERN ERA ..................... 233

AU&--0 UCUCLSUT& 000000000 0006 00 0000 000000000 006 00000000000000000000800 600060000000 4JJ

A. Bridging the Gap between Man and Nature.............................249
. 1 he Shirt from a Lay-Man Approach to Scientific

IXDCIUSC 000000000000000000000000000000000000000000000000000000000000000000 4417

- 10 . 1 . nm 1 1 1 T • 1 AE/. Reconciling 1echnosphere and Biosphere .......................... 254
-1 , • 1 0 AC/(retting at the Sources 254• X ACCCAAIC CLC CAIC L/•••••••••••••••••••••••••eeo’ooee-oo 44 . X

A A 01. 0 IN • 1X 1.2 A Shift to Environmental Management................. 261
4 1 T • . . 1 A/4.2.1 Recourse to the Precautionary Principle ............... 261
2.2.2 From Problem Solving to Risk

Ivlaliageiliciit 00000000000000000000000000000000000000000000000000000000000—/.

A T 1 T • CI1 1 1H rone th a I-rotACfi HlAi Ante to the 0hqoAnnAnf
• J riOlli CIIC I IOLCCLOI1 OL LICIIICIILS to 11IC IVIaIdaCllCIiL

CT 1:11of Ecological Processes.269
21 A N T • T........................................................................................9 4031 A ove to vnannic Processes 269•e L LyLCllLOOOeeeoeeeeeeeeeoeeeeoeeeeeeeeeoee/

2.3.2 The Function of Environmental Governance
and Kepimnes 2/CUIIVE A VCIIIVO 000000000000000000000000000000000000000000000000000000000000/0 L

o T.11 1° - 1 1. 1 T 95E
.0.0 ICI1CO 000000000000000000000000000000000 4 /J

T T . 1H TAndino H 1171 rohin A1Y one OATO Ant to• J—2.LCI1OLII1-J—/I1VIIOI1IIj.CI1L1V1dI1d•CII1CllLLO

FExtreme Events 279LXCICI11C VVIICO 000000000000 000000000000000000000000000000000000000e0000000000 4/ A

B. Bridging the Gap between the Environment and 
the Economy287
1 A 01 C 1 T . 1 Q 1 . A Shift from the Environmental Sector to the 

Economic Sector 287. — JAAVAAAAC CC A 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 00 00 0 00 0 0 0 0 0 0 0 0 0 0 0 0 00 00 00 0 0 000 0 00 000 0 60 8 0 000 4 /

KAcncilihO the Hnironnnent and the HCOnOHiz • INCCO 11LIIC I—CO110111Y 00000000000000

1 1 • 0 NT —1 1 0 0 0
• . vv OlKlllg Oil ocpalatc 1racks .................... • .......................................• • 00 410

A A01 T. 1 T * 201
0 = - - A . V—/ ----- V A A X A AA A A- A A VC&5 A A CX/ A VAX A A. 000000000000000000000 A

XVII



Tuomas Kuokkanen

2.2.1 Establishing Environmental Considerations 
 T 001as ustifiration 50100 JVEOCI1IVCCIVII 0 0000 00 0000 000 • 0 000 6 0000000 00000000 • • 0 6006 000000006 ••••0 ••/­

2.2.2 Incentive for Harmonization .......  306
2.3 Discovering the Synergy between the Environment

T T 0 0 and Economic Sectors: Economizing the
Hnvironrnentg Sector 309

J-11 7 11 O11111C1ltdl OCCLOL 00000000000000000000000000000000000000000000 JUJ

T .. 1 T o 1 T * . Integrating Environmental Protection and Economic 
Development at the Global Level: Sustainable 
Development 314

1 A 0 1 • C T • 11 • • 1/ .1 A Shirt to Rational Exploitation 314
3.2 Optimizing the Use and Conservation of Living 

NT 1 T 0 • 11 T T AnNatural Resources: Sustainable Use.........................  325
30 T • 1 . 1 1 T 1 . 1 . 1 1.3 bridging the Gap between Industrialized and 

Developing Countries: Emergence of the Principle 
of Sustainable Development...............................331

7 • 0 90Conclusion ................................ 338

CONCLUSIONS

Bibliography

Index ........................  405

XVIII


