
Table of C ontents

L is t  o f  A b b r e v i a t i o n s ................................................................................................................................................ 8

A c k n o w l e d g e m e n t s ..................................................................................................................................................... 9

P a r t  I  -  G e n e r a l

1 I n t r o d u c t i o n ...........................................................................................................................................................1 3

1.1 O pening Rem arks.......................................................................................................13
1.2 General Plan: M ethodology and S truc tu re.......................................................... 21

1.2.1 Norm ative Hierarchy o f  Jus Cogens O ver Im m unity?............................. 22
1.2.2 Sources................................................................................................................. 25
1.2.3 Structure...............................................................................................................26

1.3 Legal Basis o f  Mechanisms for Prosecuting Violations
o f  International Criminal Law.................................................................................. 27

1.4 W hy Does the Legal Basis Matter? International v. National Courts 
Practice with Respect to H ead o f  State Im m unity...............................................33

1.5 Brief H istory o f  the Conflict and Events Leading
to the SCSL’s Establishm ent..................................................................................... 36

2  T h e  S C S L ’s  D ecision on Im m u n ity  fr o m  Jurisd ic tion  i n  t h e  Taylor C a s e  3 8

2.1 Facts and Procedure...................................................................................................38
2.2 Defence Submissions on the Preliminary M otion

and Prosecution’s Response...................................................................................... 40
2.3 Decision on Im m unity from  Jurisdiction: Addressing the Legal

Basis o f  the SCSL........................................................................................................ 42
2.4 Amicus Curiae Brief: Lack o f  C hapter VII Powers o f  the U N  C harter 44

P a r t  I I  -  D e t e r m in a t io n  o f  t h e  L e g a l  B a s is  o f  t h e  S C S L ................................................... 4 7

3  L e g a l  I n s t r u m e n t s : I n t r o d u c i n g  T h e i r  C o n t e n t ................................................................. 4 9

3.1 U N  Security Council Resolution 1315 (2000).................................................. 49
3.2 Report o f  the U N  Secretary-General..................................................................... 51



3.3 Agreement between the U N  and Sierra Leone.....................................................52
3.4 Statute o f  the SCSL.....................................................................................................53
3.5 Sierra Leonean Law o f  2002: Special C ourt Agreement (Ratification) A ct.. 53

4  L e g a l  I n s t r u m e n t s : A n a l y sis  o f  T h e ir  B i n d i n g s  E f f e c t s ................................................. 5 5

4.1 Legal Significance o f  the Lack o f  Chapter V II Powers o f  the U N  Charter... 55
4 .2  N o Need for Chapter VII Powers?............................................................................58

4.2.1 Summary o f  the Relevant Findings Relating to Chapter VII Powers.. 63
4.3 Binding Effects o f  the Agreement between the U N  and the Republic

o f  Sierra Leone............................................................................................................. 64
4.4 Hybrid Nature o f  the SCSL N ot Recognised....................................................... 68

P a r i  I I I  -  D e t e r m in a t io n  o f  I m m u n it i e s  A v a il a b l e  t o  C h a r l e s  T a y l o r .................... 7 1

5  B a l a n c in g  C o m p e t i n g  L e g it im a t e  I n t e r n a t io n a l  V a l u e s :

G e n e r a l  R e f l e c t io n s  o n  t h e  I n t e r p l a y  B e t w e e n  I n d i v id u a l  C r im in a l  

R e s p o n s ib il it y  a n d  t h e  L a w  o f  I m m u n i t i e s ....................................................................................7 3

5.1 Individual Criminal Responsibility for Crimes Under International Law....73
5.2 Immunities: Necessary Evil o r W orkable Principle?...........................................78
5.3 Im m unity rationepersonae.........................................................................................80
5.4 Im m unity ratione m ateriae........................................................................................ 81

5.4.1 Im m unity ratione materiae-. Procedural Bar or Substantive Defence?.. 81
5.4.2 International Crimes as Private o r Official Acts:

Unanswerable Dilemma?................................................................................ 88

6  P r a c t ic e  b e f o r e  N a t io n a l  a n d  I n t e r n a t io n a l  C o u r t s  w it h  R e s p e c t

t o  I m m u n it i e s .............................................................................................................................................................9 7

6.1 The Pinochet Case......................................................................................................... 97
6.1.2 The Divisional C ourt: W here to  D raw  a Line Between O rdinary 

Versus Extraordinary Crimes?........................................................................ 98
6.1.3 The House o f  Lords Hearings........................................................................99

6.1.3.1 The House o f  Lords Hearings: The Pinochet Case I .............100
6.1.3.2 The House o f  Lords Hearings; The Pinochet Case I II ............104

6.1.3.2.1 National versus International C o u rts ....................... 105
6.1.3.2.2 Private versus Official Acts...........................................105

6.2 Impact o f  the Pinochet Case in the United Kingdom, on the Taylor
Case and Beyond........................................................................................................ 107

6.3 Case Concerning the Arrest W arrant o f  11 April 2000



(The Yerodia Case)..................................................................................................... 109
6.4 The History o f  International Criminal Prosecutions: Practice Before

International C ourts and T ribunals...................................................................... 116
6.4.1 Practice Before N urem berg ..........................................................................116
6.4.2 The Nurem berg International M ilitary Tribunal.................................... 118
6.4.3 After N urem berg............................................................................................. 122

6.4.3.1 A d  hoc International Crim inal Tribunals.................................... 122
6.4.3.2 The International Crim inal C o u rt............................................... 125

7  T h e  T a y l o r  C a s e :  S u b m is s io n s  o f  P a r t i e s  a n d  t h e  S C S L

D e c i s io n  w i t h  R e s p e c t  t o  I m m u n i t i e s ............................................................................................. 1 2 7

7.1 Jurisdiction As a Precondition For W ithdrawal o f  Im m unity ........................ 129
7.2 Analysis o f  the Decision on Im m unity from  Jurisdiction-.

Addressing Im m unities............................................................................................. 131
7.2.1 Significance o f  the Phrase 'Involvement o f  the International 

Com m unity’ .................................................................................................... 132
7.2.2 Significance o f  the Phrase ‘Certain International Courts’.....................133

8  T h e  Ta y l o r  C a s e :  H e a d  o f  S t a t e  I m m u n i t y ................................................................................ 1 3 6

8.1 Denying Personal Im m unity to Charles Taylor?................................................ 136
8.2 A nother Route to Proceed: Functional Im m unity.............................................138

9  C o n c l u s i o n ...............................................................................................................................................................1 4 1

9.1 Concluding Remarks for the Taylor Case.............................................................141
9.2 Rethinking Immunity? O ld Doctrines Die H ard ...............................................147

B ib l io g r a p h y ................................................................................................................................................................1 5 1

J  URISPRUDENCE..............................................................................................................................................................1 6 0

T a b l e  o f  T re a t ie s  a n d  O t h e r  I n t e r n a t io n a l  I n s t r u m e n t s .................................................1 6 7

T a b l e  o f  O t h e r  D o c u m e n t s  a n d  R e p o r t s ..........................................................................................1 6 9


