
TABLE OF CONTENTS

Page
Preface ___________________________________________________ xix
Table of Cases ___________________________________________xlvii
Table of Secondary Authorities ___________________________ lix

CHAPTER I: THE FEDERAL JUDICIAL POWER

SECTION 1: JUDICIAL REVIEW__________________________
Marbury v. Madison _____________________________________ 1
Notes on Marbury v. Madison ____________________________ 10

1. The Meaning of Marbury ______________________ 10
2. Implications of Marbury __________________________11

SECTION 2: CASE OR CONTROVERSY_______________________13
Subsection A: Standing______________________________________ 13

Introductory Note on Standing ___________________________ 13
Allen v. Wright _________________________________________ 15
Notes on Standing as a Constitutional Requirement _______ 33

1. The Requirement of Injury: Schlesinger v. Reservists 
Committee to Stop the War _______________ 33

2. Questions and Comments on the Requirement of Inju­
ry----------------------  35

3. Questions and Comments on the Requirements of 
Causation and Redressability  35

4. Duke Power ____________________________________ 36
5. Bibliography____________________________________ 38

Notes on Taxpayer Standing _____________________________ 39
1. Introduction_____________________________________39
2. Frothingham v. Mellon __________________________39
3. Flast v. Cohen __________________________________40
4. United States v. Richardson ______________________41
5. Valley Forge ____________________________________42

(i) The Majority ________________________________43
(ii) The Dissent...__ ____________________________ 45

6. Duke Power Revisited ___________________________ 47
7. Questions and Comments on Taxpayer Standing _____47

Notes on Standing Under Federal Statutes _________________ 48
1. The Zone-of-Interests Test _______________________48
2. The Injury Requirement: The Fair Housing Act

Cases _________________________________________49
C) Trafficante _________________________________ 49

(ii) Gladstone, Realtors v. Bellwood ______________ 49
(iii) Havens Realty Corp. v. Coleman___ __________ 50

XXV



TABLE OF CONTENTS
Page

SECTION 2: CASE OR CONTROVERSY-Continued
3. The Causation Requirement: United States v.

SCRAP _________________________ ___ _______
4. Questions and Comments on Standing Under Federal

Statutes____________________________________
Singleton v. Wulff ____________________________________
Notes on Third-Party Standing__________________________

1. Introduction___________________________________
2. The Third Party’s Ability to Raise His or Her Own

Rights______________________________________
(i) Barrows v. Jackson______________________

(ii) Eisenstadt v. Baird______________________
3. Relationship Between Litigant and Third Party____
4. Dilution of Third-Party Rights__________________
5. The Overbreadth Doctrine______________________

Subsection B: Ripeness____________________________________
Poe v. Ullman_______________________________________
Notes on Ripeness____________________________________

1. Relation to Standing___________________________
2. Aetna Life Ins. v. Haworth____________________
3. United Public Workers v. Mitchell_____________
4. Duke Power__________________________________
5. Related Doctrines_____________________________

Subsection C: Mootness____________________________________
Introductory Notes on Mootness________________________

1. Introduction___________________________________
2. Voluntary Cessation of Illegal Activity___________
3. Controversies “Capable of Repetition, Yet Evading

Review”____________________________________
4. Honig v. Doe_________________________________
5. DeFunis v. Odegaard__________________________

United States Parole Commission v. Geraghty__________
Notes on Mootness in Class Actions_____________________

1. Sosna v. Iowa________________________________
2. Franks v. Bowman Transportation Co__________
3. Deposit Guaranty National Bank v. Roper_____
4. Questions and Comments on Mootness in Class Ac­

tions 

SECTION 3: THE POLITICAL QUESTION ______________________95
Powell v. McCormack ____________________________________ 95
Notes on the Political Question Doctrine _________________ 103

1. Luther v. Borden _____________________________ 103
2. Baker v. Carr _____________________________ 104
3. The Political Question Doctrine and Judicial Review 105 
4. Questions and Comments on Powell v. McCormack 107
5. Gilligan v. Morgan _________________ _________ 107

xxvi



TABLE OF CONTENTS
Page

SECTION 3: THE POLITICAL QUESTION—Continued
6. Goldwater v. Carter ____________________________ 108
7. The Political Question Doctrine and Foreign Affairs 110 
8. Bibliography____________________________________112

SECTION 4: ARTICLE I COURTS ___________________________ 113
Northern Pipeline Construction Co. v. Marathon Pipe Line

Co __________________________________________________ 113
Notes on Article I Courts _______________________________ 141

1. Introduction____________________________________ 141
2. The Rationale ___________________________________142

(i) Vindication of the Text______________________ 142
(ii) Separation of Powers ________________________ 143

(iii) Fairness to Litigants ________________________ 144
(iv) Federalism...._____________  144

3. The Aftermath _________________________________ 145
4. Thomas v. Union Carbide Agricultural Products... 146
5. Commodity Futures Trading Commission v. Schor 146
6. Questions and Comments on Article I Courts _____ 148

Notes on Administrative Agencies_________________________149
1. Introduction____________________________________ 149
2. An Example: The NLRB ________________________ 150
3. Questions and Comments on Agency Adjudication and 

Article III ______________________________ 152
Notes on Internal Delegation of Judicial Authority:

U.S. Magistrates ______________________________________ 154
1. Introduction_____________ _ __________________ 154
2. The Magistrates Act of 1968 _____________________154
3. The 1976 Amendments __________________________ 155
4. United States v. Raddatz ______________________ 155
5. The 1979 Magistrate Act ________________________ 156
6. 1983 Amendments to Rule_53 _____________________ 158 

. Bibliography  158

CHAPTER II: CONSTITUTIONAL LIMITS ON 
CONGRESSIONAL ALLOCATION OF JURISDICTION

SECTION 1: CONGRESSIONAL LIMITATION OF THE JURIS­
DICTION OF THE FEDERAL COURTS _________________ 159

Introductory Notes on the Sources of Federal Court Jurisdic­
tion________________________________________________159

1. The Constitutional Text...__ _____________________ 159
2. Analysis of the Constitutional Text _________________ 160

(i) The Supreme Court __________________ __ _160
(ii) The Lower Federal Courts ___________________ 160

(iii) The Federal Court System _________________ 161
XXV11



TABLE OF CONTENTS
Page

SECTION 1: CONGRESSIONAL LIMITATION OF THE JURIS­
DICTION OF THE FEDERAL COURTS-Continued

Introductory Notes on Congressional Limitation of the Jurisdic­
tion of State and Federal Courts ______________________161

1. Unfavorable Congressional Reaction to Supreme 
Court Decisions __________________________161

2. Marbury v. Madison ____________________________162
3. A Problem in the Context of Abortion ___________ 163
4. Congressional Power to Limit the Jurisdiction of 

State Courts_____________________________163
5. The Traditional View of Congressional Power to Limit 

the Jurisdiction of the Federal Courts ______ 163
6. Concluding Comments ___________________________166

Subsection A: Appellate Jurisdiction of the Supreme Court ____ 167 
Ex Parte McCardle _______________________________ 167
Notes on Congressional Power to Limit the Appellate Jurisdic­

tion of the Supreme Court _________________________ 170
1. The Source of Supreme Court Jurisdiction ________ 170
2. The Significance of McCardle ____________________ 171
3. Limiting Theories_______________________________ 172

. (i) The Essential Functions Thesis _____________ 172
(ii) Independent Unconstitutionality ______ 174 

United States v. Klein __________________________________175
Note on Klein __________________________________________182

Subsection B: Jurisdiction of the District Courts _____________ 183 
Sheldon v. Sill _    183 
Webster v. Doe _____________________________________ 185
Notes on Congressional Power to Limit the Jurisdiction of the 

District Courts   197
1. Questions and Comments on Sheldon v. Sill _____ 197
2. Limiting Theories_______________________________ 198

(i) Justice Story _______________________________198
(ii) The Essential Functions Thesis _______________ 199

(iii) Due Process: Access to Courts __________ 200
(iv) Discrimination Against Constitutional Claims... 201
(v) Institutional Characteristics of State and Federal 

Courts ____________________________ 202
3. Webster Revisited ________________________ ____ 203
4. Questions and Comments on Webster _______  203

Additional Notes on Congressional Power to Limit the Jurisdic­
tion of the District Courts ___________________________ 204

1. Oestereich v. Selective Service ___________ ____ - 204
2. Clark v. Gabriel _______________________________ 205
3. Questions and Comments on Oestereich and Gabriel 206
4. United States v. Mendoza-Lopez ............  206
5. Schweiker v. Chilicky _________________________ 207

•••
XXV111



TABLE OF CONTENTS
Page

SECTION 2: CONGRESSIONAL AUTHORITY TO CONFER 
FEDERAL QUESTION JURISDICTION ON THE DISTRICT 

COURTS ______________________________ ________________ 209
Introductory Notes on Congressional Authority to Confer Fed­

eral Question Jurisdiction on the District Courts _______209
1. Preliminary Comments _________________________ 209
2. Osborn v. Bank of the United States ___________ 209
3. The Concept of Protective Jurisdiction ______ 212 

Textile Workers Union v. Lincoln Mills _________________ 213
Notes on the Constitutionality of Protective Jurisdiction ____222 

1.__Verlinden B. V. v. Central Bank of Nigeria _222
2. Questions and Comments on Lincoln Mills and Ver­

linden________________________________225
3. National Mutual Insurance Co. v. Tidewater Trans­

fer Co______________ .__________________226
4. Questions and Comments on Tidewater __________ 229
5. The Bankruptcy Cases _________________________ 229

SECTION 3: THE POWER AND DUTY OF STATE COURTS TO 
HEAR FEDERAL QUESTIONS  230

Introductory Note on the Power of State Courts to Hear 
Federal Questions  230

Testa v. Katt __________________________________________ 231
Notes on the Duty of State Courts to Hear Federal Questions 235 

1. Claflin v. Houseman  235
2. The FELA Cases _______________________________ 235

(i) Mondou__________  235
(ii) Douglas _________________________________ 236

(iii) McKnett _________________________________ 237
(iv) Pitcairn and Mayfield ________________________ 238

3. Comments and Questions ________________________ 238
4. General Oil v. Crain ___________________________ 240

Notes on Precluding State Courts From Hearing Federal Ques­
tions_____________________________________________ 242

1. Background________________________________ 242
2. Tarble’s Case __________________________________ 242
3. Questions and Comments on Tarble’s Case _______ 245
4. McClung v. Silliman ___________________________ 245
5. Other Types of Suits Against Federal Officials in

State Courts______________________________ 247
6. Donovan v. Dallas _____________________________ 248
7. Questions and Comments on Donovan _____________250
8. Extradition Proceedings: California v. Superior 

Court  251
Dice v. Akron, Canton & Youngstown Railroad Co ______ 252

XXIX



TABLE OF CONTENTS
Page

SECTION 3: THE POWER AND DUTY OF STATE COURTS TO
HEAR FEDERAL QUESTIONS-Continued

Notes on Substance and Procedure When State Courts Apply 
Federal Law________________________________________ 258

1. Background_______________________________ ___. 258
(i) Central Vermont Ry. v. White _____________258

(ii) Minneapolis & St. Louis R. Co. v. Bombolis 259
(iii) Bailey v. Central Vermont Ry------------------- 259
(iv) Brown v. Western Ry. of Alabama ________ 260

2. Questions and Comments on Dice ________________ 262
3. Felder v. Casey ________________________________ 263
4. Federal Claims Raised by Defendant ______________ 265

(i) Jackson v. Denno __________________________ 265
(ii) Chapman v. California ____________________ 265

(iii) Questions and Comments ____________________267
5. Engel v. Davenport ____________________________ 267

CHAPTER III: CHOICE OF LAW IN THE FEDERAL 
SYSTEM

SECTION 1: THE OBLIGATION OF FEDERAL COURTS TO
FOLLOW STATE LAW__________________________________

Erie Railroad Company v. Tompkins___________________
Notes on the Obligation of the Federal Courts to Follow State

1. The Regime of Swift v. Tyson__________________
2. The Constitutional Premises of Erie: Introduction..
3. Equal Protection______________________________
4. Limits of Federal Power Under Article I________
5. Federalism and Separation of Powers___________
6. Examples of Federal Common Law______________

(i) Lawsuits Between States__________________
(ii) McCulloch v. Maryland___________________

(iii) The Negative Commerce Clause Cases_______
(iv) Dice v. Akron, Canton & Youngstown Rail­

road____________________________
7. Concluding Comments and Questions____________

Notes on the Administration of Erie_____________________
1. Introduction___________________________________

Substance and Procedure_______________________
Relation to Diversity Jurisdiction________________
Federal Law in Diversity Cases_________________
Ascertaining State Law________________________
Remedies for Uncertain State Law______________

(i) Decline Jurisdiction________________________
(ii) Abstention_______________________________

(iii) Certified Questions________________________
(iv) Concluding Questions______________________ P

C
 
P
O
 
1
9
 
1
9
 
1
9
 
1
9
 
1
9
 
1
9
 
1
9
 
1
9
 
1
9
 
1
9
 
1
9
 

19
 1

9 
1
9
1
1
9
1
9
1
9
1
9
1
2
 

00
 0

0 
00

 0
0 

00
 0

0 
00

 0
0 

00
 0

0 
00

 0
0 

00
 00 00 0

0 
00

-1
-1

 -1
-1

-1
 

©
 00

 0
0 

-1
 -1

 6
. ©

>0
 0

10
1 

©
1 

C
01

9 19 H
H

 00
00

 -1
 -1

 0
.

XXX



TABLE OF CONTENTS
Page

SECTION 2: THE POWER OF THE FEDERAL COURTS TO 
MAKE FEDERAL COMMON LAW.... 289

Subsection A: Rights and Duties of the United States ________ 289 
United States v. Little Lake Misere Land Co., Inc___ ___ __289
Notes on the Law Governing the Rights and Duties of the 

United States    298
1. Background____________________________________298
2. Clearfield Trust Co. v. United States ______________299
3. Federal or State Law___________________________ 301
4. Content of Federal Law ________________________ 301

(i) Should State Law Be Borrowed? _____________ 302 
(ii) Does It Matter How State Law Applies? ___ -_ 305

Subsection B: Rights and Duties of Private Parties ___________ 305 
Boyle v. United Technologies Corp. _________________ 305
Notes on the Law Governing the Rights and Duties of Private 

Parties  320
1. Background: Suits Between Private Parties ______ 320

(i) Bank of America v. Parnell ________________ 320
(ii) Wallis v. Pan American Petroleum Corp ___ 322

(iii) Miree v. DeKalb County ___________________ 323
2. Suits Against Federal Officers ____________________325

(i) Howard v. Lyons __________________________ 326
(ii) Barr v. Mateo _____________________________ 326

(iii) Westfall v. Erwin __________________________ 328
3. Questions and Comments ________________________ 329

Notes on Statutes of Limitations for Federal Claims _________ 329
1. Agency Holding Corp. v. Malley-Duff & Associates 329
2. Questions and Comments _____ 332

SECTION 3: CHOICE AMONG STATE LAWS_________________333
Subsection A: Choice By State Courts ______________________ 333

Allstate Insurance Co. v. Hague _______________________ 333
Notes on Choice of Law and the Constitution ____________ 348

1. Background on Choice of Law__________________ 348
2. Background on the Constitution _________________ 350
3. The Role of the Supreme Court ____________ __ - 351

Note on Recognition of Judgments ______________________352
Notes on the Duty of State Courts to Hear State Cases___ 354

1. Hughes v. Fetter ______________________________354
2. Wells v. Simonds Abrasive Co __________________357

Subsection B: Choice by Federal Courts _____________________ 358 
Klaxon Co. v. Stentor Electric Manufacturing Co., Inc. .... 358
Notes on Choice of Law by Federal Courts ______________ 360

1. Comments and Questions on Klaxon _____________360
2. Griffin v. McCoach ___________________________ 361
3. Van Dusen v. Barrack ________________________ 362
4. Borrowed State Law ___________________________363

XXXI



TABLE OF CONTENTS

CHAPTER IV: IMPLIED RIGHTS OF ACTION 
Page

SECTION 1: SUITS BY PRIVATE PARTIES TO ENFORCE FED­
ERAL STATUTES 365

Texas Industries, Inc. v. Radcliff Materials, Inc__________365
Notes on Suits by Private Parties to Enforce Federal Statutes 372

1. J.I. Case v. Borak ______________________________372
2. Cort v. Ash ___________________________________ 374
3. Cannon v. University of Chicago ________________ 375

(i) The Majority _______________________________376
(ii) The Powell Dissent_____ _______ 377

4. Post-Cannon Decisions __________________________379
(i) Touche Ross & Co. v. Redington ___________ 379

(ii) Transamerica Mortgage Advisors, Inc. v. Lewis 380
(iii) Thompson v. Thompson ____________________ 382
(iv) Less Restrictive Decisions ___________________ 384

5. Questions and Comments ________________________385
6. 42 U.S.C. § 1983: A Comparison _________________ 386
7. Bibliography ___________________________________ 387

SECTION 2: SUITS BY THE UNITED STATES SEEKING COM­
MON LAW REMEDIES  389

United States v. Gilman ______________________________ 389
Notes on Suits by the United States Seeking Common Law 

Remedies     391
1. United States v. Hudson & Goodwin ___________ 391
2. United States v. Standard Oil _________________ 391
3. Questions and Comments ______________________ 394

SECTION 3: SUITS BY PRIVATE PARTIES TO ENFORCE THE 
CONSTITUTION   395

Bivens v. Six Unknown Named Agents of Federal Bureau of 
Narcotics  395 

Note on Bivens  407 
Schweiker v. Chilicky  408
Notes on Private Rights of Action to Enforce the Constitution 

After Bivens  421
1. Cases Upholding Bivens Actions in Other Contexts 421

(i) Davis v. Passman _________________________ 421
(ii) Carlson v. Green ____  422

2. Cases Rejecting Bivens Actions in Other Contexts.. 425
(i) Bush v. Lucas _____________________________ 425

(ii) United States v. Stanley ___________________ 428
3. Questions and Comments ________________________ 430

XXX11



TABLE OF CONTENTS

CHAPTER V: DISTRICT COURT JURISDICTION 
Page

SECTION 1: THE GENERAL FEDERAL QUESTION STATUTE 431
Introductory Notes on the General Federal Question Statute 431 

1. The Statute  431
2. The Face-of-the-Complaint Rule ___________________ 431 
3. The Case Law __________________________________ 432

(i) American Well Works ______________________ 433
(ii) Shoshone Mining Co. v. Rutter ______________ 433

(iii) Smith v. Kansas City Title & Trust Co. ______434
(iv) Moore v. Chesapeake & Ohio Ry ___________ 435

4. Questions and Comments ______________________ 436
5. Merrell Dow Pharmaceuticals, Inc. v. Thompson.. 438
6. United Mine Workers v. Gibbs ______ _____ _____ . 440

Franchise Tax Board of California v. Construction Laborers 
Vacation Trust for Southern California     442 

Notes on Declaratory Judgments and the General Federal 
Question Statute 455

1. The Federal Declaratory Judgment Statute _______ 455
2. Questions and Comments ________________________ 455
3. Footnote on American Well Works _______________ 457
4. Digression on Preemption, Federal Question Jurisdic­

tion, and Removal: Metropolitan Life Ins. Co. v. 
Taylor ____________________   458

SECTION 2: THE DIVERSITY STATUTE ____________________ 461
Subsection A: Function and Interpretation _____________________ 461

United Steelworkers of America AFL-CIO v. R.H. Bouligny, 
Inc.  461

Notes on Diversity Jurisdiction ___________________________ 464
1. The Abolition Debate________________   464
2. Strawbridge v. Curtiss ____________  469
3. Questions and Comments on Bouligny ___________ 469
4. Interpretation of the Diversity Statute ______ 470 

Owen Equipment & Erection Co. v. Kroger, Administratrix 473
Further Notes on Diversity Jurisdiction ___________________ 483

1. Ancillary Jurisdiction ____________________________483
2. Collusion: Kramer v. Caribbean Mills ____________ 485
3. Sandbagging___________________________________ 486

Subsection B: The Substance/Procedure Problem _____________ 487
1. Background___ ___     487
2. Sibbach v. Wilson __________________________488 
3. Early Decisions on Substance v._Procedure _ 489 

Guaranty Trust Co. v. York _________________ __________490
• • • 

XXX111



TABLE OF CONTENTS
Page

SECTION 2: THE DIVERSITY STATUTE-Continued
Notes on Guaranty Trust _____________________________ 498

1. Comments and Questions on Guaranty Trust Co. v.
York _____________________________________ - 498

2. The Varied Meanings of Substance and Procedure - 498 
Notes on the Cases Decided Between Guaranty Trust and 

Hanna _________________________ - ________________ 499
1. Ragan, Woods, and Cohen _______________________ 499

(i) Ragan ____________________________________ 499
(ii) Woods ____________________________________ 500

(iii) Cohen___________________________________
(iv) The Rutledge Dissent________ ____________

2. Byrd_________________________________________
Hanna v. Plumer____________________________________

0
 

6
6

6

Notes on Substance and Procedure After Hanna _________ 516
1. Questions and Comments on Hanna _____________516
2. Walker v. Armco Steel Corp ____________ ____— 517
3. Stewart Organization, Inc. v. Ricoh Corporation.. 519
4. Szantay v. Beech Aircraft Corp. _______________ 521
5. Marshall v. Mulrenin ___________________________ 523
6. Bibliography ____________________________________525

SECTION 3: THE ANTI-INJUNCTION ACT __________________ 526 
Atlantic Coast Line Railroad Co. v. Brotherhood of Locomo­

tive Engineers _________________________________ 526
Notes on the Anti-Injunction Act _____  533

1. Toucey v. New York Life Ins. Co. ______________ 533
2. Early Litigation Under the 1948 Revision ________ 534

(i) Capital Service __________  534
(ii) Amalgamated Clothing Workers ____________ 534

(iii) Leiter Minerals ___________________________ 536
3. NLRB v. Nash-Finch Co _______________________ 537
4. The Statutory Exceptions _______________________ 538

(i) Mitchum v. Foster ___________  538
(ii) Vendo Co. v. Lektro-Vend Corp. ____  539

(iii) Parsons Steel, Inc. v. First Alabama Bank... 540
5. Concluding Comments _________________________ 541

SECTION 4: DEFERENCE TO STATE COURT LITIGATION- 541
Colorado River Water Conservation District v. United States 541
Notes on Concurrent Litigation in State and Federal Courts 550

1. Background_________________ _______ _________550
2. Questions and Comments on Colorado River ________551
3. Will v. Calvert Fire Ins. Co________  552
4. Moses H. Cone Memorial Hospital v. Mercury Con­

str. Corp. __________  555
5. Questions, Comments, and Bibliography ___________ 558

xxxiv



TABLE OF CONTENTS
Page

SECTION 4: DEFERENCE TO STATE COURT LITIGATION- 
Continued

Notes on Res Judicata and Exclusive Federal Jurisdiction ....
1. Will v. Calvert Ins. Co. Revisited______________
2. Marrese v. American Academy of Orthopaedic Sur­

geons _________________________________
3. Questions, Comments, and Bibliography__________

Notes on the Abstention Doctrines______________________
1. Introduction___________________________________
2. Pullman Abstention___________________________
3. Younger Abstention___________________________
4. Burford Abstention___________________________
5. Meredith, Mashuda, and Thibodaux_____________
6. Kaiser Steel Corp. v. W.S. Ranch Co.__________
1. Statutes Requiring Abstention__________________

O
U
 

© 00 
LO

o. rC
IC

 
LO

O
 O

O
 

LO LO LO LO

8.
 8

. 8
.

8.

SECTION 5: CIVIL RIGHTS REMOVAL____________________
Introductory Notes on Civil Rights Removal______________

1. The Statute___________________________________

6

2. Strauder and Rives ____________________________ 572
3. Georgia v. Rachel ______________________________ 573
4. City of Greenwood v. Peacock ___________________ 575
5. The Douglas Dissent ____________________________ 577

(i) "Is Denied” _______________________________ 577
(ii) "Cannot Enforce” __________________________ 578

6. Questions and Comments ________________________578
7. Relation to Other Remedies ______________________ 579
8. Section 1443(2)_________________________________ 579

Johnson v. Mississippi __________________________________ 580
Further Notes on Civil Rights Removal __________________ 590

1. Questions and Comments on Johnson v. Mississippi 590
2. Bibliography ___________________________________ 591 

Note on Removal of Federal Question and Diversity Cases.. 591

CHAPTER VI: APPELLATE REVIEW

SECTION 1: SUPREME COURT REVIEW OF FEDERAL QUES-

Introductory Notes on the Power of the Supreme Court to
Review State Decisions ________________________________ 594

1. Martin v. Hunter’s Lessee _______________________ 594
2. Murdock v. City of Memphis _____________________ 597
3. Conclusion _____________________________________ 600

Indiana ex rel. Anderson v. Brand _____________________600 
Notes on Federal Protection of State-Created Rights ______ 606 

1.__Introduction_________________________ __ --- 606
2. Questions and Comments on Brand _____________ 606

XXXV



TABLE OF CONTENTS
Page

SECTION 1: SUPREME COURT REVIEW OF FEDERAL QUES­
TIONS-Continued

3. Procedural Due Process ___________________ ___- 607
4. Other Constitutional Protections _________________ 607
5. Martin v. Hunter’s Lessee _____________________ 608

Standard Oil Co. of California v. Johnson _____________ 608
Notes on Remote Federal Premise Cases ________________ 610

1. Introduction_____________________________ ___ _610
2. State Tax Comm’n v. Van Cott ________________611
3. Moore v. Chesapeake & Ohio Ry. Co.-__ _______ 612
4. California v. Byers ___________________________ 613

SECTION 2: THE ADEQUATE AND INDEPENDENT STATE
GROUND DOCTRINE__ ________________________________ 614

Introductory Notes on the Adequate and Independent State
Ground Doctrine__________-__________________________614

1. Murdock Revisited______________________________ 614
2. The Modern Doctrine ____________________________615
3. Rationale_______________________________________616

Michigan v. Long__ ____________________________________ 618
Notes on Michigan v. Long ______________________________626

1. Questions and Comments ________________________ 626
2. Bibliography ____________________________________627

Henry v. Mississippi ____________________________________628
Notes on the Adequacy and Independence of State Grounds 636

1. Questions and Comments on Henry ________________ 636
2. Procedures That Violate Federal Law ______________ 638
3. NAACP v. Alabama ex rel. Patterson __________ 638
4. Manner in Which State Rules Applied..... -----______639
5. Patterson v. Alabama __________________________ 643
6. Williams v. Georgia ____________________________ 645

Ward v. Board of County Commissioners of Love County, 
Oklahoma __________________________________________648

Notes on Remedies for Federal Rights in State Courts _______ 651
1. Questions and Comments on Ward v. Love County 651

(i) Voluntary Payment_________________________ 651
(ii) No Statutory Basis for Recovery ____________652

(iii) Statute of Limitations _______________________ 653
2. lowa-Des Moines National Bank v. Bennett ________ 653
3. Jackson v. Denno ______________________________655

SECTION 3: MISCELLANEOUS PROBLEMS OF APPELLATE
REVIEW________________________________________________ 657

Coopers & Lybrand v. Livesay __________________  657
Notes on Circuit Court Review of Final Decisions in the Dis­

trict Courts ________________________  664
xxxvi



TABLE OF CONTENTS
Page

SECTION 3: MISCELLANEOUS PROBLEMS OF APPELLATE
REVIEW—Continued

1. The “Collateral Order” Doctrine: Cohen v. Beneficial
Industrial Loan Corp. ___________ __________ 664

2. Gillespie v. United States Steel Corp_____ ________ 665
3. Firestone Tire & Rubber Co. v. Risjord ___________ 667
4. Moses H. Cone Memorial Hospital v. Mercury Con­

str. Corp. ______________________________ 668
5. Questions and Comments ________________________670
6. Gulfstream Aerospace Corp. v. Mayacamas Corp. 673

(i) Appeal Under § 1291 ________________________ 673
(ii) Appeal Under § 1292(a)(1) ____________________ 674

(iii) Mandamus ________________________________ 675
7. Footnote on Supreme Court Review of Cases in the

Courts of Appeals _____________________________ 675
Notes on Supreme Court Review of Final Decisions by State 

Courts 676
1. Introduction_____________________________________676
2. Cox Broadcasting Corp. v. Cohn __________________ 676

(i) The Majority _______________________________676
(ii) The Dissent _______________________________ 680

3. Southland Corp. v. Keating _____________________ 682
4. Hathorn v. Lovorn ______________________________ 683
5. Questions and Comments ____________________ 684 

Further Notes on Technical Aspects of Supreme Court Review 
of State Decisions 685

1. Initiating Review...___ ________________________ 685
2. The Meaning of Summary Disposition of Appeals... 686
3. Decision by the “Highest State Court” __________ 687
4. Federal Question Raised Properly, Preserved, and 

Decided    688

CHAPTER VII: FEDERAL HABEAS CORPUS

SECTION 1: THE STRUCTURE OF FEDERAL HABEAS CORPUS 689 
Introductory Notes on Federal Habeas Corpus  689

1. Statutory Authority _____________________________689
2. Section 2255 ___________________________________ 689
3. Habeas Corpus and Res Judicata _____________690 

Rose v.__Lundy ________________________________________ 691
Notes on Exhaustion of State Remedies and Abuse of the Writ 706

1. Ex Parte Royall __________________________  706
2. The Nature of the Requirement: Fay v. Noia ____707
3. State Failure to Raise Exhaustion Issue __________709
4. Repetitive Petitions: Sanders v. United States _____709 

Notes on the Custody Requirement______________________710
1. Jones v. Cunningham _______________________ - 710

XXXV11



TABLE OF CONTENTS
Page

SECTION 1: THE STRUCTURE OF FEDERAL HABEAS 
CORPUS-Continued

2. Peyton v. Rowe and The Prematurity Doctrine____712
Concluding Problem: Braden v. 30th Judicial Circuit..........713

1. Introduction____________________________________713
2. Smith v. Hooey ________________________________ 713
3. The Problem in Braden _________________________713
4. The Majority Opinion ____________________ 714

(i) Custody ____________________________ 714
(ii) Exhaustion _________________________________715

(iii) The Ahrens Issue __________________________ 716
5. The Rehnquist Dissent____________  716

SECTION 2: THE SCOPE OF REVIEW ______________________ 718
Stone v. Powell ________________________________________ 718
Notes on Stone v. Powell ___________ ___________________738

1. History _______________________________________ 738
2. Questions and Comments on Stone v. Powell ______739

Notes on Developments After Stone v. Powell ___________ 740
1. Jackson v. Virginia ____________________________ 740
2. Rose v. Mitchell ________________________________741
3. Kimmelman v. Morrison ________________________ 743
4. Kuhlmann v. Wilson ___________________________ 745
5. Bibliography ___________________________________ 748

Notes on Habeas Review of Questions of Fact ___________ 750
1. Brown v. Allen ________________________________ 750

■ 2. Townsend v. Sain ______________________________ 750
3. Section 2254(d)__________________________________751
4. Questions of Fact Under § 2254(d)________________ 752

SECTION 3: PROCEDURAL FORECLOSURE________________ 753
Wainwright v. Sykes __________________________________ 753
Notes on the Effect of Procedural Default_______________ 772

1. Daniels v. Allen _______________________________ 772
2. Fay v. Noia ________________    772
3. Questions and Comments on Wainwright v. Sykes 775
4. Bibliography______________________  775

Murray v. Carrier _____________________________________ 776
Notes on the Meaning of “Cause” and “Prejudice” ________ 794

1. Engle v. Isaac __________________  794
2. Reed v. Ross ___________________________________795
3. Questions and Comments on Carrier ______________ 795
4. Smith v. Murray ______________________________ 796
5. United States v. Frady _________________________ 799
6. State Court Forfeitures and Federal Common Law 801

* 000

XXXV111



TABLE OF CONTENTS

CHAPTER VIII: STATE SOVEREIGN IMMUNITY AND THE
11TH AMENDMENT

■ . Page
SECTION 1: NATURE OF THE LIMITATION ______________ 803

Introductory Notes on the Origins and Meaning of the 11th 
Amendment  803

1. Chisholm v. Georgia ___________________________ 803
2. Reaction to Chisholm __________________________ 804
3. The Next Hundred Years _______________________ 804
4. Hans v. Louisiana _____________________________ 805
5. The Immunity Interpretation of the 11th Amendment 807
6. Concluding Comments __________________________ 808

Ex Parte Young ________________________________________809
Notes on Alternative Interpretations of the 11th Amendment 814

1. Injunctive Relief Against State Officers _____________ 814
2. The Diversity Interpretation ______________________ 814
3. The Federalism/Separation of Powers Interpretation 817
4. Concluding Comments ___________________________ 818

Additional Notes on Ex Parte Young _______________________ 819
1. The Anti-Injunction Act__________________________ 819
2. Subsequent Legislative Limitations on Ex Parte

Young _______________________________________819
3. Footnote on the Cause of Action __________________820

Edelman v. Jordan.__ _________-______________________820
Notes on State Immunity Against Award of Damages _____831

1. Questions and Comments on Edelman v. Jordan ... 831
2. Milliken v. Bradley (H) _________________________ 831
3. Quern v. Jordan _______________________________ 832
4. Green v. Mansour ______________________________ 833
5. Nevada v. Hall ________________________________ 833
6. 11th Amendment Immunity for Local Governments 834

SECTION 2: CONSENT AND CONGRESSIONAL ABROGATION 835 
Introductory Notes on State Consent to Suit and Congressional

Abrogation of State Sovereign Immunity _______________ 835
1. Jurisdiction, Immunity, and Consent _____________ 835
2. Congressional Abrogation of State Sovereign Immuni­

ty______________________________________836
■ (i) Parden v. Terminal Ry. ____________________836

(ii) Employees v. Department of Health and Wel­
fare________________________________837

Fitzpatrick v. Bitzer ____________________________________837 
Notes on Congressional Power to Abrogate State Sovereign 

Immunity __________________________________________ 842 
1.__Questions and Comments_on_Fitzpatrick v. Bitzer.. 842 
2._ Hutto v. Finney ___________________________ 843

0

XXXIX



TABLE OF CONTENTS
Page

SECTION 2: CONSENT AND CONGRESSIONAL ABROGA­
TION—Continued

3. Quern v. Jordan ______________________________844
4. Atascadero State Hospital v. Scanlon ______ 845 

Welch v. State Department of Highways and Public Trans­
portation_________________________________________ 846

. Further Notes on Congressional Power to Abrogate State 
Sovereign Immunity  856

1. Questions and Comments on Welch v. State Depart­
ment of Highways and Public Transportation... 856

2. United States v. Union Gas Co _____ ___ _______ 856

SECTION 3: THE PENNHURST PROBLEM ________________ 858
Pennhurst State School and Hospital v. Halderman _____ 858
Notes on the Pennhurst Problem _______________________ 875

1. Questions and Comments on Pennhurst ____________ 875
2. The Significance of the State Law of Sovereign Immu­

nity____________________________________ 875
3. Migra v. Warren City School District ____________876
4. Bibliography ___________________________________ 878

CHAPTER IX: REMEDIES AGAINST GOVERNMENT: 
THE CIVIL RIGHTS ACTS

SECTION 1: “UNDER COLOR OF” LAW______________ ____ 880
Monroe v. Pape _________________________ ___ _________880
Notes on 42 U.S.C. § 1983 _____________________________ 891

1. Background___________________________________891
(i) The Mind-Set of the Civil Rights Cases _____ 891

(ii) Home Telephone & Telegraph _____________ 892
2. Questions and Comments on Monroe v. Pape _____ 893
3. Jurisdiction Over Civil Rights Actions ___________ 894
4. Impact of Monroe v. Pape _____________________ 894

Notes on Other Civil Rights Acts_____ __________________ 895
1. Reconstruction Legislation _______________________ 896

(i) The Act of 1866 __________________________ 896
(ii) The Act of 1870 ____________________________896

(iii) The Act of 1871 __________________________ 896
(iv) The Act of 1875 ____________________________896

2. Successor Provisions ____________________________ 896
(i) 42 U.S.C. §§ 1981 and 1982 ___________________ 897

(ii) 42 U.S.C. § 1985(c) __________________________ 897
(iii) 18 U.S.C. § 241 _____________________________ 897
(iv) 18 U.S.C. § 242 _____________________________ 898

SECTION 2: OFFICIAL IMMUNITIES ______________________ 898
Scheuer v. Rhodes ___________ ___ _____________________ 898 

xl



TABLE OF CONTENTS

SECTION 2: OFFICIAL IMMUNITIES—Continued
Notes on Immunity From Award of Damages ____________ 904

1. Background____________________________________904
2. Questions and Comments on Scheuer _____________ 904
3. The Meaning of Absolute Immunity ______________ 904

- 4. The Meaning of Qualified Immunity ______________ 906
5. Wood v. Strickland _____________________________906
6. Harlow v. Fitzgerald ___________________________ 909
7. Anderson v. Creighton ______________  912
8. Appealability of Immunity Denials: Mitchell v. For­

syth____________________________________ 915
9. Analogous Immunities for Federal Officials ________916

Notes on Immunity From Award of Damages and the Goals of
Section 1983 ________________________________________ 918

1. Introduction____________________________________918
2. Compensation __________________________________ 918
3. Deterrence ____________________________________ 919
4. Qualified vs. Absolute Immunity _________________ 922
5. Indemnification and Insurance ___________________ 924
6. Affirmation of Rights __________________________ 924

Note on Immunity From Prospective Relief ________________926

SECTION 3: GOVERNMENTAL LIABILITY UNDER § 1983.... 927
Monell v. Department of Social Services ________________927
Notes on Governmental Liability Under § 1983 ___________ 939

1. Questions and Comments on Monell _____________939
2. Comment on Judicial Methodology Under § 1983 .... 940

Owen v. City of Independence _________________________ 941
Notes on Owen v. City of Independence ________________ 962

1. The Due Process Issue ________________________ 962
2. The Immunity Issue___________________________ 963
3. City of Newport v. Fact Concerts ______________ 964

Introductory Notes on Determining “Official Policy” _______965
1. Introduction__________________________________ 965
2. Oklahoma City v. Tuttle ______________________ 965
3. City of Springfield v. Kibbe ___________________ 966
4. Pembaur v. City of Cincinnati ________________ 967

City of St. Louis v. Praprotnik ________________________ 971
Further Notes on Governmental Liability ________________ 987

1. Questions and Comments on Praprotnik _________ 987
2. Bibliography __________________________________ 987

Notes on Compensation as a Value Under § 1983 _________ 988
1. A Step Toward Enterprise Liability? _____________988
2. Questions and Comments on Compensation as a Rem­

edy for Unconstitutional Acts ____________ 990
xli



TABLE OF CONTENTS
Page

SECTION 4: FOR WHAT WRONGS? ______________  992
Parratt v. Taylor __________________________  992
Notes on Constitutional Rights Enforceable Under § 1983..„ 1003

1. Background___________________________________ 1003
2. Questions and Comments on Parratt v. Taylor _____ 1005
3. Daniels v. Williams. State Sovereign Immunity, and 

the Meaning of “Deprivation”  1006
4. Davidson v. Cannon ___________________________ 1007
5. Hudson v. Palmer and State Law Remedies for In­

tentional Wrongs  1007
6. Paul v. Davis and the Protection of Liberty ______ 1009
7. Commentary on Paul v. Davis __________________1014

Maine v. Thiboutot ____________________________________ 1017
Notes on Non-Constitutional Rights Enforceable Under § 1983 1028

1. Chapman v. Houston Welfare Rights Org_______ 1028
2. Questions and Comments on Maine v. Thiboutot.... 1030
3. Pennhurst State School ________________________ 1032
4. National Sea Clammers ________________________ 1033
5. Wright v. City of Roanoke Redevelopment and

Housing Authority ___________________________ 1034
6. Smith v. Robinson _____________________________1035
7. Confusion in the Lower Courts____ ___ 1036
8. Commentary and Bibliography..__ _______________ 1038
9. Footnote on § 1983 Actions in State Court_____ ... 1040

SECTION 5: ADMINISTRATION OF THE CIVIL RIGHTS ACTS: 
INTERSECTIONS OF STATE AND FEDERAL LAW 1040 

Introductory Note 1040
Subsection A: Res Judicata ________________________________ 1041 

Allen v. McCurry  1041
Notes on Res Judicata in Civil Rights Actions______________ 1052 

1. Access to the Federal Courts in State Criminal Cases 1052 
(i) Pre-trial Access to Federal Court __ 1052

(ii) Post-Trial Habeas Corpus__________________ 1053
(iii) The Significance of Stone v. Powell _________1054

2. Mitchum v. Foster _____________________ ______ 1055
3. Kremer v. Chemical Construction Corp. ________ 1055
4. Migra v. Board of Education __________________ 1056

(i) Claim vs. Issue Preclusion _________________ 1056
(ii) The Significance of State Law _____________ 1058

5. Haring v. Prosise ______________________________ 1058
6. McDonald v. City of West Branch ______________ 1059
7. Bibliography_____________________________  1059

Subsection B: Exhaustion of Remedies_______________________ 1060 
Patsy v. Florida International University ....___ _____1060 
Patsy v. Board of Regents __________ ___ __________ 1070

xlii



TABLE OF CONTENTS
Page

SECTION 5: ADMINISTRATION OF THE CIVIL RIGHTS ACTS:
INTERSECTIONS OF STATE AND FEDERAL LAW-Contin­
ued

Notes on Exhaustion of State Remedies __________________1077
1. Questions and Comments on Patsy ______________ 1077
2. The Civil Rights of Institutionalized Persons Act.... 1078
3. Challenges to State Taxes ______________________ 1079

(i) Exhaustion of State Judicial Remedies............1079
(ii) Exhaustion of State Administrative Remedies.. 1080

(iii) Questions and Comments on Fair Assessment 1082
4. Notice-of-Claim Statutes ________________________ 1083

Subsection C: Release-Dismissal Agreements....__ ________ .1083
Newton v. Rumery..___________________________________ 1083
Notes on Newton v. Rumery _________  1100

1. The Legitimacy of Release-Dismissal Agreements ... 1100 
(i) Unequal Bargaining Power: The Analogy of

Plea Bargains ___________________________ 1100
(ii) The Nature of the Government’s Interest ____ 1101

(iii) Prosecutorial Misconduct___________________ 1102
2. Standards for the Acceptance of Release-Dismissal

Agreements _________________________________ 1102
3. Bibliography___________________________________1103

SECTION 6: ATTORNEY’S FEES __________________________ 1103
City of Riverside v. Rivera _____ ______________________ 1103
Notes on Attorney’s Fees in Civil Rights Actions _________ 1119

1. Introduction____________________________ 1119
(i) "In its Discretion.” ________________________ 1120

(ii) "Prevailing Party” ________  1121
2. Questions and Comments on City of Riverside _____ 1122
3. Multi-Claim Litigation____________________1122
4. Multipliers ____________________________________ 1123
5. Fee Awards for Time Spent in Administrative Pro­

ceedings_________________________1125
6. Fee Awards for Disputes Settled Prior to Litigation 1126
7. Bibliography___________________________ 1128

Notes on Attorney’s Fees and Settlement Negotiations ____ 1129
1. Attorney’s Fees Upon Settlement_________ 1129
2. Settlement Offers and Rule 68: Marek v. Chesny.. 1129

(i) The Majority ______________________________ 1130
(ii) The Dissent ______________________________ 1131

(iii) Questions and Comments on Marek v. Chesny 1132
3. Settlement Conditioned on Waiver of Fees: Evans v.

Jeff D _______________________________________1132
(i) The Majority____________________    1133

(ii) The Dissent_____________________    1134
(iii) Questions and Comments on Evans _________ 1136

4. Bibliography_________________    1136
1•

X1111



TABLE OF CONTENTS

CHAPTER X: ABSTENTION IN CIVIL RIGHTS CASES
Page

Introductory Note on Abstention in Civil Rights Cases ____ 1138

SECTION 1. PULLMAN ABSTENTION______________________ 1139
Railroad Commission of Texas v. Pullman Company ____ 1139
Notes on Pullman Abstention___________________________1141

1. Siler v. Louisville & Nashville RR. _____________ 1141
2. Questions and Comments on Pullman ___________ 1142
3. Wisconsin v. Constantineau ________  1143
4. Administration of the Pullman Doctrine____ 1146 

England v. Louisiana State Board of Medical Examiners... 1148 
Notes on the Procedural Consequences of Pullman Abstention 1156

1. Government Employees v. Windsor _____________ 1156
2. Harris County Commissioners v. Moore _________ 1156
3. Questions and Comments on the Procedural Conse­

quences of Abstention 1157

SECTION 2: YOUNGER ABSTENTION _____________________ 1158
Subsection A: Origins ______________________________________1158

Introductory Notes on Federal Injunctions Against State Crimi­
nal Proceedings _____________  1158

1. Introduction___________________________________ 1158
2. Douglas v. City of Jeannette ___________________ 1158
3. Dombrowski v. Pfister __________________________1159

(i) Effect of Allegations of Overbreadth_________1160
(ii) Effect of Harassment Allegations ____________1160

(iii) Disposition ________________________________1161
(iv) Resurrection of Invalidated Statute__________ 1161
(v) The Harlan Dissent ________________________ 1161

4. Conclusion _____________________________________1161
Younger v. Harris _____________________________________1162
Notes on Younger v. Harris ____________________________ 1173

1. Introduction___________________________________ 1173
2. Boyle v. Landry ______________________________ 1173
3. Samuels v. Mackell ____________________________1173
4. Perez v. Ledesma ________  1174
5. Questions and Comments on Younger v. Harris ___ 1176
6. The Policies of Younger _______________________ 1177
7. The Younger Exceptions _______________________ 1177
8. Bibliography ______________________________ 1178 

Mitchum v. Foster ____________________________________ 1179
Notes on Mitchum v. Foster ___________________________ 1186

1. Questions and Comments on Mitchum ____________1186
2. Relation to Other Remedies _____________________1187
3. Application of Younger to Civil Proceedings _____ 1188 

xliv



TABLE OF CONTENTS
Page

SECTION 2: YOUNGER ABSTENTION-Continued
Subsection B: Application to Criminal Proceedings ___________ 1188

Steffel v. Thompson ___________________________________ 1188
Notes on Declaratory and Equitable Relief After Steffel ___ 1198

1. Hicks v. Miranda ____________________________1198
2. Doran v. Salem Inn __________________________ 1199
3. Questions and Comments ________________________ 1201
4. The Relevance of State Appellate Proceedings ____ 1201
5. Wooley v. Maynard _______________ ____________1201

Subsection C: Damages Suits and Habeas Corpus _____________1202
Preiser v. Rodriguez __________________________________ 1202
Notes on Damages Suits and Habeas Corpus _____________1218

1. Questions and Comments on the Relation of § 1983 
and Habeas Corpus  1218

2. Relation of Younger and Preiser to § 1983 Actions
for Damages ________________________________ 1218

3. Guerro v. Mulhearn ___________________________ 1219
4. Deakins v. Monaghan _________________________ 1219

. (i) Justice Blackmun’s Opinion ________________ 1220
(ii) Justice White’s Concurrence ________________ 1221

5. Questions and Comments on Guerro and Deakins.. 1223
Subsection D: Application to Civil Proceedings _______________ 1223

Trainor v. Hernandez _________________________________1223
Notes on the Application of Younger to Civil Proceedings ... 1233

1. Huffman v. Pursue, Ltd.'.______________________1233
2. Juidice v. Vail _______________________________ 1234
3. Questions and Comments on the Extension of Young­

er to Civil Proceedings____________  1235
4. Commentary and Bibliography ___________________ 1236

Notes on the Application of Younger to Administrative Pro­
ceedings__________________________________________ 1237

1. Middlesex County _____________________________1237
2. Hawaii Housing Authority v. Midkiff. __________ 1239
3. Moore v. Sims ________________________________1239

(i) The Majority ______________________________ 1239
(ii) The Dissent ______________________________ 1241

(iii) Questions and Comments on Moore v. Sims... 1242

APPENDICES

A. The Constitution of the United States of America ________ A-1
B. Selected Federal Statutes ______________________________ B-1

I. Title 18, U.S.C_____________________________________ B-1
II. Title 28, U.S.C_______________  B-2

III. Title 42, U.S.C____________________________________ B-23
C. A Brief History of the Federal Judicial System ___________ C-1

1. The Constitution___________________________________C-1
L. & J. Fed.Courts 2d Ed. UCB-2



TABLE OF CONTENTS
Page

C. A Brief History of the Federal Judicial System—Continued
2. The First Judiciary Act___________________________
3. Subsequent Structural Changes _________ __________
4. The Federal Circuit______________________________
5. Judicial Improvements and Access to Justice Act -___
6. The National Court of Appeals Movement___________

xlvi


