
Contents

Acknowledgments page vii

1 Introduction 1
A. An Old Chestnut is Actually Two 2
B. Pathologies of ad hoc Triangulation 8
C. Functions and Institutions 25

2 Majoritarian Democracy and Minoritarian Constitutionalism 31
A. Judicial Review as Substantially Legitimate Protection of Minority Rights 32 
B. Judicial Review as Procedurally Legitimate Protection of Democracy 39 
C. Moving Beyond Aggregative Majoritarianism and Minoritarian 

Constitutionalism 63

3 From Majoritarian to Deliberative Theories of 
Constitutional Democracy 68
A. Deliberative Democracy: Four Axes of Analysis 68
B. Constitutionalism: Four Central Elements 84
C. Constitutional Democracy? 103

4 Deliberative Democracy and Substantive Constitutionalism 106
A. Keepers of the Substantive Flame of American Exceptionalism 107
B. Guardians of the Moral Law in the Forum of Principle 113
C. Are Substantialist Defenses of Judicial Review Self-Defeating? 124

5 Disagreement and the Constitution of Democracy 130
A. Democratic Precommitment to Judicial Review: Freeman 131
B. Deliberative Majoritarianism and the Paternalism of Judicial Review:

Waldron ' 141
C. Upshot: We Need a Theory of Democratic Constitutionalism 161

6 The Seducements of Juristic Discourse as Democratic 
Deliberation 163
A. A Division of Labor between Juristic Deliberation and Populist

Aggregation? 164



VI Contents

B. Actual Juristic Discourse in the United States System of
Constitutional Adjudication 184

C. Legal Principles and Moral-Political Reasoning 207

7 Constitutionalism as the Procedural Structuring of 
Deliberative Democracy 221
A. A Provisional Summary: Criteria for an Adequate Theory of

Constitutional Review 221
B. Guardians of the Conditions of Procedural Legitimacy: Habermas 227

8 The Institutions of Constitutional Review I: Design 
Problems and Judicial Review 253
A. The Problems of Designing Institutions of Constitutional Review 253
B. Independent Constitutional Courts in a Concentrated Review System 274

9 The Institutions of Constitutional Review II: Horizontal
Dispersal and Vertical Empowerment 301
A. Self-Review Panels in the Legislature and Regulatory Agencies 302
B. Mechanisms for Interbranch Debate and Decisional Dispersal 305
C. Easing Formal Amendability Requirements 312
D. Establishing Civic Constitutional Fora 323

Bibliography

Index

Table of Cases

342

355
366


