
Contents

Introduction........................................................................................................... 1
I. Changing Meanings of the German Rechtsstaat: Some 

Preliminary Observations ...............................................................2
II. Outline of the Book............................................................................... 3

1. The German Rechtsstaat: Historical Evolution and Constitutional 
Doctrine Today........................................................................................5

I. History of the Rechtsstaat..................................................................... 5
A. Origins in German Idealism...........................................................6
B. Formal Conceptions of the Rechtsstaat in the Long

Nineteenth Century...................................................................... 10
C. From the Formal to the Substantive Rechtsstaat......................... 15

II. The Rechtsstaat Doctrine in German Constitutional Law...................21
A. Rechtsstaat as a Guiding Principle of the Basic Law................. 21
B. Core Elements of the Rechtsstaat................................................24
C. The Material Dimensions of the Rechtsstaat and 

Relations with Other Fundamental Principles in German
Constitutional Law.......................................................................33

III. Conclusion.............................................................................................39

2. Between Aspiration and Reality: Realising the Rule of Law Ideal............ 41
I. Formal Dimension of the Rule of Law: The Judicial System.............42

A. Independence of the Judiciary and Criminal Prosecution..........42
B. Effectiveness of Judicial Decision-making..................................50

II. Substantive Dimensions of the Rule of Law: Inequality 
and Democratic Governance.......................................................57

A. Socio-economic Inequalities as a Challenge for the Rule 
of Law.................................................................................. 58

B. Identity-based Inequality and the Importance of EU Law........62
C. Transparency of the Legislative Process as a Concern 

for the Democratic Rechtsstaat............................................66
III. Conclusion............................................................................................70

3. The Rule of Law Experience in the GDR and after the
Reunification: ‘Rechtsstaat vs Unrechtsstaat’?........................................... 72

I. Rule of Law Experience in the GDR-‘Unrechtsstaat’?.....................72
A. The Rule of Law Practice in the GDR......................................... 72
B. Unrechtsstaat’ in Discourse.........................................................79



vi Contents

II. Rule of Law Experience in the Reunification Context.......................84
A. A Specific Transitional Justice Experience: Focus 

on Criminal Liability............................................................85
B. Rule of Law vs Justice: Expectations and Experiences 

of Former GDR Citizens...................................................... 96
III. Conclusion..... .....................................................................................103

4. The German Rule of Law Experience in Times of Crisis ........................104
I. Terrorism and Counterterrorism Measures as a Rule of Law

Challenge Over Time......................................................................... 104
A. Challenges to Fair Trial and Substantive Human Rights

Protection.................................................................................... 104
B. ‘Self-affirmation’ or Transgression of the Rechtsstaat?..........114

II. Rule of Law Debate and Practice During the Refugee and 
COVID Crises.............................................................................117

A. Rule of Law Standards and Discursive (Mis)use of 
the Rechtsstaat During the ‘Refugee Crisis’......................117

B. Rule of Law Standards and Discursive (Mis)use of 
the Rechtsstaat During the COVID-19 Pandemic............. 124

III. Conclusion..........................................................................................129

5. The German Rechtsstaat in the European and International 
Context.................................................................................................130

I. Interaction of European and Domestic Rule of Law 
Standards..................................................................................... 130

A. European Influence on the Rule of Law Notion and 
Practice in Germany........................................................... 130

B. Germany’s Conceptual, Legal and Political Influence 
on the Rule of Law in Europe............................................. 140

II. Interaction of International and Domestic Rule of Law 
Standards.................................................................................... 147

A. Germany’s Support for a ‘Rules-based International 
Order’ in Multilateral Fora................................................ 147

B. Supporting the Rule of Law Abroad: Rule of Law 
Assistance............................................................................152

III. Conclusion...........................................................................................163

6. The Rechtsstaat in the Digital World........................................................ 164
I. Impact of Digitalisation on the Rule of Law Experience 

in Germany.................................................................................. 164
II. Structural Impact on the Rechtsstaatsprinzip...................................171

A. Legal Protection Guarantee........................................................171



Contents vii

B. Binding Effect of Law for All Public Authorities....................... 174
C. Principle of Proportionality.......................................................174
D. Separation of Powers..................................................................175

III. Future Challenges to the Rule of Law Posed by Digitalisation.........177
IV. Conclusion...........................................................................................181

Bibliography.......................................................................................................182
Index...................................................................................................................195


