Detailed Contents

List of Tables
Cases Cited
Legislative Materials Cited

List of Abbreviations

1. Introduction

1 Setting the Scene

2 Objectives and Methodological Considerations
3 Scope of Inquiry and Limitations

4 Structure of the Book and Outline

2. Evidence-based Consumer Law and Policy

1 Introduction
2 The Commissions Better Regulation Agenda
3 Instruments for Generating Evidence
3.1 Stakeholder Consultations
3.2 Impact Assessments
3.3 Fitness Checks
4 Role and Impact of Evidence
4.1 From Evidence to Impact
4.2 'The Role of Evidence in Legislation and Policy-Making
4.3 'The Role of Evidence in Enforcement
5 Conclusion

3. Controlling Unfair Contract Terms

1 Introduction
2 Unfair Contract Terms Control on the EU Level
3 Unfair Contract Terms Control on the National Level
3.1 France
3.2 Germany
3.3 The Netherlands
3.4 The United Kingdom
3.5 Comparative Observations
4 'The Annex to the Unfair Terms Directive as the Benchmark of
Unfairness
4.1 Limitation of Liability in Case of Death or Personal Injury
4,1.1 France
4.1.2 Germany
4.1.3 The Netherlands
4.1.4 'The United Kingdom
4.1.5 Comparative Observations

XVii
XX1

O O 00 00 L o T S N e

54
56
56
57
58
58
60



X11

DETAILED CONTENTS

4.2 Exclusion or Limitation of Compensation in Case of Total or Partial

4.3

4.4

4.5

4.6

4.7

4.8

4.9

Non-performance

4.2.1 France

4.2.2 Germany

4.2.3 'The Netherlands
4.2.4 The United Kingdom

4.2.5 Comparative Observations

One-sided Compensation for Cancellation

4.3.1 France

4.3.2 Germany

4.3.3 'The Netherlands

4.3.4 'The United Kingdom

43,5 Comparative Observations
Excessive Compensation

44.1 France

4.4.2 Germany

4.4.3 'The Netherlands

444 The United Kingdom

445 Comparative Observations
One-sided Changes to the Contract
4.5.1 France

4.5.2 Germany

4.5.3 The Netherlands

4.5.4 The United Kingdom

4.5.5 Comparative Observations
One-sided Changes to the Product
4.6.1 France

4.6.2 Germany

4.6.3 The Netherlands

4,6.4 The United Kingdom

4.6.5 Comparative Observations
Price Variations

4.7.1 France

4.7.2 Germany

4.7.3 'The Netherlands

4,74 'The United Kingdom

4,7.5 Comparative Observations
One-sided Interpretation of the Contract
4.8.1 France

4.8.2 Germany

4.8.3 'The Netherlands

4.8.4 'The United Kingdom

4.8.5 Comparative Observations
One-sided Compliance with Obligations
49.1 France

4.9.2 Germany

60
60
61
62
63
64
65
65
65
67
67
67
63
63
69
69
69
71
71
i
73
73
74
74
73
75
76
76
76
76
77
77
78
78
78
79
{9
30
30
30
81
31
31
81
32




DETAILED CONTENTS Xill

4.9.3 'The Netherlands 82
49.4 'The United Kingdom 82
4.9.5 Comparative Observations 82

4.10 Transfers of Contracts to other Traders under Less Favourable
Conditions 83
4.10.1 France 83
4.10.2 Germany 83
4.10.3 The Netherlands 83
4.10.4 The United Kingdom 84
4.10.5 Comparative Observations 84
4.11 Limitation of Rights to Legal Action 84
4.11.1 France 87
4.11.2 Germany 87
4.11.3 The Netherlands 88
4.11.4 The United Kingdom 88
4.11.5 Comparative Observations 89
5 Evidence and Theory in Unfair Contract Terms Legislation 90
6 Conclusion 92
4. Mandatory Disclosures and Substantive Consumer Rights 94
1 Introduction 94
2 'The E-Commerce Directive 94
2.1 Information and Formal Requirements 97
2.1.1 Public Trade or Register Number 98
2.1.2 VAT Number 100
2.1.3 Guidance on Contract Conclusion 101
2.1.4 Language Requirement 101
2.2 Comparative Notes on the Implementation 102
3 'The Consumer Rights Directive 102
3.1 Mandatory Disclosures and Substantive Rights 108
3.1.1 Information Requirements 108
3.1.2 Formal Requirements _ 109
3.1.3 Right of Withdrawal 110
3.1.4 Passing of Risk 115
3.1.5 Delivery 115
3.1.6 Alternative and Online Dispute Resolution 116
3.2 Comparative Notes on the Implementation 118
4 Conclusion 118
5. Research Design 120
1 Introduction 120
2 Hypotheses 121
2.1 Non-compliance Hypothesis 121
2.2 Company Size Hypothesis 122
2.3 Incorporation Date Hypothesis 123

2.4 Pre-drafted Terms Hypothesis 124



X1V DETAILED CONTENTS

3 Defining and Measuring Compliance 125
3.1 Unfair Contract Terms Directive 127

3.2 E-Commerce Directive 127

3.3 Consumer Rights Directive 131

4 Possible Compliance Factors 135
5 Data Collection 137
6 Data Analysis 138
7 Conclusion 140
6. Empirical Examination of Trader Compliance 141
1 Introduction 141
2 Hypotheses Tests 141
2.1 Hypothesis 1: Non-compliance with Consumer Rights 141

2.2 Hypotheses 2 to 4: Factors of Non-compliance 145

3 Compliance with Consumer Rights 147
3.1 Unfair Contract Terms 148

3.2 Mandatory Disclosures 154

3.3 Right of Withdrawal 160

3.4 Passing of Risk 164

4 Additional Observations 166
5 Conclusion 168
7. Policy Recommendations 169
1 Introduction 169
2 Promoting Compliant Pre-drafted Standard Contract Terms 170
2.1 Empirical Evidence 172
2.1.1 Thuiswinkel 172

2.1.2 Stichting Webshop Keurmerk 173

2.1.3 Centrale Branchevereniging Wonen 174

2.14 Incoterms® 176

2.2 Observations 177

2.3 Policy Recommendations 177

3 Supporting Small and Medium-sized Enterprises 183
3.1 Empirical Evidence 183

3.2 Policy Recommendations 184

4 Increasing Access to Justice by Promoting Online Dispute Resolution 186
4.1 Empirical Evidence 187

4.2 Policy Recommendations 189

5 Conclusion 192
8. Conclusion 194
1 Introduction 194
2 Summary of the Argument 194
3 Unanswered Questions 200
4 Conclusion 200
Bibliography 201

Index 219




